Thursday September 6th.

Rule 11. Signing Pleadings, Motions, and Other Papers; Representations to the Court; Sanctions:

a) Signature. Every pleading, written motion, and other paper must be signed by at least one attorney of record in the attorney’s name — or by a party personally if the party is unrepresented. The paper must state the signer’s address, e-mail address, and telephone number. Unless a rule or statute specifically states otherwise, a pleading need not be verified or accompanied by an affidavit. The court must strike an unsigned paper unless the omission is promptly corrected after being called to the attorney or party’s attention.

· Intended to keep litigants in line. Keep them honest and reasonable. Originally just a signature. Person who signs it is certifying that something is true. 

b) Representations to the Court. By presenting to the court a pleading, written motion, or other paper — whether by signing, filing, submitting, or later advocating it — an attorney or unrepresented party certifies that to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances:

· Can’t show someone violated rule 11 by just showing something untrue, just a reasonable belief that these things are true. Extends beyond the signer, continuing duty. 

1) it is not being presented for any improper purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost of litigation; 

- almost never found to have been violated unless one of (2)-(4) is as well
(2) the claims, defenses, and other legal contentions are warranted by existing law or by a non-frivolous argument for extending, modifying, or reversing existing law or for establishing new law; 

- has more bite—must have non-frivolous arguments in its favor; 

(3) the factual contentions have evidentiary support or, if specifically so identified, will likely have evidentiary support after a reasonable opportunity for further investigation or discovery;

- most rule 11 sanctions,

- evidentiary support doesn’t have to be admissible at trial, or enough to convince a jury. 

- Doesn’t have to win the case, but it’s got to be something that makes it justifiable to get to  discovery period—burdening the defendant; 

(4) the denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably based on belief or a lack of information.

-  same things go for defendant, denials are subject to rule 11, true that you don’t know, or have evidentiary support for denial.

Murphy v. Cuomo (N.D.N.Y. 1996)

(Background):

· Suing for damages for being sprayed with pepper spray, violate const. rights.

· Suing gov’t agents but also Zarc.

·  Zarc moves for summary judgment, gets that (no reasonable jury could find P entitled to relief) and seeks Rule 11 sanctions.

· Rule 11(b)(3) was violated, no reasonable belief of evidentiary support

· Could not rely on provision in (b)(3) that speaks of the allegations being “likely [to] have evidentiary support after a reasonable opportunity for further investigation or discovery” for two reasons
· Allegation was not “specifically so identified”

· unreasonable to think that they could get evidence

· for it be reasonable there must be evidence that you will get evidence

· think of it like “proto-evidence”. 

· Very generous to plaintiffs but there has to be something there to give you reasonable belief that there would be something there. 

· MSG believes that Sierocinski had this. Something blowing up isn’t enough for a jury, but is enough for reasonable support that you would find evidentiary support for negligence during discovery. 

· HOWEVER, Iqbal didn’t have enough to make it reasonable to show discriminatory intent during discovery. 

· MSG really likes this provision, don’t want fishing expeditions but also don’t want burden of evidence on defendant before discovery. 

· But plaintiffs and lawyers don’t use it because it’s admitting you don’t have evidence. 

· Balancing act. Twombly and Iqbal try and solve the problem in a formulaic way, with certain word req’s, MSG thinks that’s not the solution.

· Rule 11 (b)(3) was violated – not reasonable to believe that factual contentions have evidentiary support or will have evidentiary support after a reasonable opportunity for further investigation or discovery
· Notice that what is relevant is that there was no evidentiary support during the time that the complaint was filed and signed by the plaintiff’s council

· Would have been a violation even if magically some evidence had arisen in discovery

· Thus, you can violate R 11(b)(3) even if you avoid summary judgment 

· Also violated Rule 11(b) (2) “claims and defense are warranted by existing law or by a nonfrivilous argument for the extending, modifying, or reversing existing law or for establishing a new law”
· this violation concerned the drug statute, which had no private right of action
Only judges decide all of this:

· Burden of allegation falls on movant – that is person asking for R 11 sanctions
· Burden of proof falls on movant too 
· MSG doesn’t recall standard of proof: clear and convincing or preponderance of evidence? Doesn’t recall but check on Q&A site. (MSG subsequently found out it is indeed clear and convincing)
Analog for evidentiary support is you don’t actually have to offer this evidentiary support, just present it when rule 11 sanctions brought against you.

How can you satisfy R 11(b)(3) but get summary judgment against you?

· Reasonable to believe evidentiary support is will come in discovery but find nothing. 

OR

· Evidence you have is inadmissible at trial, you’re hoping you get something that is, but you don’t. 

(Inverse) Violate R 11(b)(3) but avoid summary judgment against you
· If frivolous at the time of signing but finds something during discovery could avoid summary judgment but still violate rule 11, still get the sanctions 

11(c)(1) In General. 
If, after notice and a reasonable opportunity to respond, the court determines that Rule 11(b) has been violated, the court may impose an appropriate sanction on any attorney, law firm, or party that violated the rule or is responsible for the violation. Absent exceptional circumstances, a law firm must be held jointly responsible for a violation committed by its partner, associate, or employee.
Who can be sanctioned? 

· In Murphy v. Cuomo? Murphy’s lawyer->Ballan. he’s the primary violator. 

Any reason Murphy could be? Anyone else that could be sanctioned?

· Ballan’s law firm could be sanctioned

· the violation of the rule is making a misrepresentation, and Murphy didn’t represent anything

· UNLESS, Murphy did something to make Ballan do it. “is responsible” for the violation. (need not be solely responsible)
11(c)(4) 
a sanction imposed under this rule must be limited to what suffices to deter repetition of the conduct or comparable conduct by others similarly situated. The sanction may include nonmonetary directives; an order to pay a penalty into court; or, if imposed on motion and warranted for effective deterrence, an order directing payment to the movant of part or all of the reasonable attorney’s fees and other expenses directly resulting from the violation.

What type of sanction?

· Don’t have to be monetary, but almost always is

· Compensation to the opposing party to make them “whole”

· gauging sanction in order to deter

· often compensatory, make the other side whole for the burden of responding.

· What if can’t compensate? For example pro se cases:

· Sociological fact that rule 11 sanctions against pro se litigants don’t happen as much. 

· 1) because they don’t have the money

· 2) because they just don’t know anything.

Say Murphy came up with the drug statute argument, can he be required to pay for the other side’s costs in responding? 

· No

11(c)(5) Limitations on Monetary Sanctions. The court must not impose a monetary sanction:
(A) against a represented party for violating Rule 11(b)(2)…

· Because party represented isn’t responsible for knowing the law.

Example:

Murphy told Ballan that Zarc had participated in the study to test the effect of the pepper spray on innocent people.

May Ballan be sanctioned under R. 11?

yes, can’t just take his client’s word, he can’t reasonably believe. Objective standard, it’s his job to look into it.

May Murphy be sanctioned under R. 11?

can’t say he directly violated, he didn’t directly represent anything. But he could be the party responsible for the violation. Doesn’t have to be solely responsible.

Example 2:

Murphy gives Ballan a fabricated document that looks like evidence that Zarc participated in a study to test the pepper spray on innocents.

May Ballan be sanctioned under R. 11?

depends on the document, how valid the document looks. Let’s say he does reasonably believe it… then no sanction possible
May Murphy be sanctioned under R. 11?

he provided false information, but if there was no violation because his lawyer reasonably believes it, then he is not a party responsible for the violation. He can be sanctioned, but just not R. 11. Courts have inherent power to sanction people that commit fraud upon the court. 

11(c)(3) 
On the Court’s Initiative. On its own, the court may order an attorney, law firm, or party to show cause why conduct specifically described in the order has not violated Rule 11(b). -> yes. 

R 11(c)(5) Limitations on Monetary Sanctions. 
The court must not impose a monetary sanction…
(B) on its own, unless it issued the show-cause order under Rule 11(c)(3) before voluntary dismissal or settlement of the claims made by or against the party that is, or whose attorneys are, to be sanctioned.
Can a court apply R11 sanctions sua sponte?

· the court must not impose monetary sanctions unless it issues the show-cause order under Rule 11 (c) (3) before voluntary dismissal or settlement of the claims made by or against the party that is, or whose attorneys are, to be sanctioned. 
Why is it there?

· Party has done something wrong, then parties settle, then court brings R 11 up sua sponte and sanctions monetarily. THIS CAN’T happen.

· But if party has done something wrong, then court brings it up, then parties settle, still can be sanctioned monetarily.

Can a rule 11 motion itself be sanctioned by rule 11?

· i.e. a counter motion for rule 11 sanctions? Yes, if it isn’t reasonable, lack of evidentiary support, frivolous legal allegations?

· Are rule 11 sanctions worth the litigation? Yes, because it could deter these problems in the future. 

11(c)(2) Motion for Sanctions:
A motion for sanctions must be made separately from any other motion and must describe the specific conduct that allegedly violates Rule 11(b). The motion must be served under Rule 5, but it must not be filed or be presented to the court if the challenged paper, claim, defense, contention, or denial is withdrawn or appropriately corrected within 21 days after service or within another time the court sets.  

· 21 days safe harbor

· MSG says: BUT THEY STILL DID SOMETHING WRONG! So, why have this?  (Scalia dissented) promotes haphazardness with your first pleading. 

Alternative Pleading:

R 8(d)(2) Alternative Statements of a Claim or Defense. 
A party may set out two or more statements of a claim or defense alternatively or hypothetically, either in a single count or defense or in separate ones. 

(3) Inconsistent Claims or Defenses. A party may state as many separate claims or defenses as it has, regardless of consistency.

P sues D alleging that D borrowed P’s vase and returned it cracked.
D answers alleging that D never borrowed vase, that vase was cracked when D borrowed it, and that D returned vase uncracked.
· OK? How can you have evidentiary support for these three things? There’s a tension between allowing inconsistency and lack of evidentiary support. 

· Amy’s example of how both could be true…3 vases.

Rule 3. Commencement of Action: A civil action is commenced by filing a complaint with the court.

Why might commencement be relevant

Statute of limitations: once the lawsuit is going, the clock stops ticking on SOL

So when is that?

· commencement could be that time. 

· But more intuitive SOL stops at service. 
Also for determining diversity…people move around. Filing is when you determine citizenship of parties. 

Example:

2 people hate each other, each want to be plaintiff. Whoever commences first in their jurisdiction gets to have the suit proceed there. Rule for commencement can determine who wins the race to the courthouse. 

File with the court, it gets its stamp. Next step serve Summons and Complaint. 

Rule 4. Summons
(a) Contents; Amendments.
    (1) Contents. A summons must:
        (A) name the court and the parties;
        (B) be directed to the defendant;
        (C) state the name and address of the plaintiff’s attorney or — if unrepresented — of the plaintiff;
        (D) state the time within which the defendant must appear and defend;
        (E) notify the defendant that a failure to appear and defend will result in a default judgment against the defendant for the relief demanded in the complaint;
        (F) be signed by the clerk; and
        (G) bear the court’s seal. Summons proves it’s actually sanctioned by the court.

Service:

Constitutional restrictions on service: can be so bad it violates 5th and 14th amendment due process rights 

Rule 4 is really long, but we’re only concerned with service on individuals, and service on corp. and unincorporated associations, in the United States.  

