4. R9 and R11
I. Impact of Twiqbal:
a) Twombly Language
i. “While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual allegations…a plaintiff’s obligation to provide the “grounds” of his “entitle[ment] to relief” requires more than labels and conclusions, and a formulaic recitation of the elements of a cause of action will not do. Factual allegations must be enough to raise a right to relief above the speculative level, on the assumption that all the allegations in the complaint are true (even if doubtful in fact).”
ii. Confusing: States that court assumes allegations are true, but if that were the case then the conclusory allegation of an agreement would be assumed to be true and there would be no problem with the complaint

iii. So what is assumed to be true? The factual allegations other than the legal conclusion (in Twombly that legal conclusion was an agreement)
iv. Twombly can be read as an interpretation of “showing” in the phrase in 8(a) “a short and plain statement of the claim showing that the pleader is entitled to relief” – new interpretation of what is required for a “showing”
1. Notice that if it is tied to 8(a), Twombly would not apply to affirmative defenses
2. Twombly also reinterprets “grounds” in the language in Conley v. Gibson that the plaintiff must give “the grounds upon which [the plaintiff’s claim] rests”
v. Specificity of the allegations needs to suggest there is some sort of evidence there to support the allegation

vi. Twombly is mainly a burden in cases when the mental state of the ∆ matters

1. No longer enough to say the ∆ acted “with discriminatory intent”, but have to give reasons to think there is the intent 

2. Problem: what if Π can’t get evidence of the mental state of ∆ before discovery 

b) Twiqbal has insulated a lot of bad ∆s because you will never be able to satisfy the Twiqbal requirement concerning mental state of the ∆ until discovery, but Twiqbal will keep you from getting to discovery
i. Because what is really generating Twiqbal is the cost of discovery, courts tend to ramp up the requirements for pleading in cases where discovery is really onerous and act more consistent with traditional interpretation of 8(a) in cases where the discovery is less burdensome
II. Pleading Special Matters (Fraud)

a) Rule 9(b) covers allegations of fraud and mistake and requires heightened pleading standard for the circumstances around the fraud, but not the mental state of the person committing the fraud
b) Fraud: 

i. Cause of action/reason for relief from ∆ – tort

ii. Affirmative defense – reason not to owe π relief in contract case
c) Unlike 8(a) which discusses a claim to relief, 9(b) applies to both claims for relief and affirmative defenses so the burden is applied more evenly on the π and ∆

d) Reason One for Heightened Pleading Standards for 9(b): because there is a special significance surrounding words
i. Want exactly the statement the ∆ said 

1. Words are very important because different orders change the meaning and different speakers may also change the meaning

ii. Also want particularity about falsity because simply stating that the statement was false may fail to put defendant on notice of circumstances of suit
e) Reason Two: Effect on π and ∆

i. Fraud is often used as an excuse by people trying to get out of a particular K because it is an easy claim to make so leads to many frivolous defenses 

ii. Also fraud greatly impacts the reputation of the person called a fraud, so the heightened standard may serve to protect the alleged fraud’s reputation 
f) 9(b) in tension with Twiqbal

i. 9(b) only requires general allegations, not particular ones, about the mental state of the person committing the fraud while Twiqbal placed a greater burden of showing particular evidence behind mental states
ii. But Twiqbal is a reading of 8(a), the less strict rule for pleading
III. Why might a π bring an action that does not have evidentiary support/that is frivolous?
i. A π may bring a suit with the intent to go on a fishing expedition during discovery and amend complaint 
ii. Engage in a strike suit: π asking for $1 less than the cost of discovery to the ∆ to force a settlement despite both the π and ∆ knowing the suit is frivolous

1. Emboldens other πs to bring similar suits

2. Therefore, it is likely a rational ∆ would take the π all the way through to trial (or summary judgment) make π lose everything so ∆ doesn’t get a reputation as a chump
3. So πs, knowing this, will not try to go after a strike suit in first place…?
iii. Π’s judgment so clouded that they think they actually have a lawsuit and an atty being paid an hourly fee may go along with it 

iv. A π, knows the action is frivolous, but joins with other πs who have a legitimate action to settle

1. ∆ does not know this particular π has a frivolous suit and so will settle with π
2. π not want to go to trial because he will individually lose

b) Groups that claim there is an explosion in frivolous lawsuits have ulterior motives. Very hard to tell whether frivolous lawsuits are a problem.
IV. Rule 11: Singing Pleadings, Motions, and Other Papers; Representations to the Court; Sanctions 

a) R11(d) does not mean that you can make frivolous motions during discovery, there is just another rule governing motions during discovery 

b) When atty signs pleading or motion, atty is making a representation that certain things are true about it to the best of her knowledge after a reasonable inquiry

c) What are the things that the signer is saying she reasonably believes is true?

d) One is 11(b)(1): it is not being presented for any improper purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost of litigation
i. Attys never found to violate R11(b)(1) alone because it is an evidentiary problem of showing an improper purpose when an atty can demonstrate an alternative non-frivolous explanation of why he brought it 
ii. Others are:

(b)(2) the claims, defenses, and other legal contentions are warranted by existing law or by a nonfrivolous argument for extending, modifying, or reversing existing law or for establishing new law;

(b)(3) the factual contentions have evidentiary support or, if specifically so identified, will likely have evidentiary support after a reasonable opportunity for further investigation or discovery; and

(b)(4) the denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably based on belief or a lack of information.

V. Murphy v. Cuomo

a) Notice: Π’s complaint states a claim (except concerning drug statute)

b) Notice: Π’s complaint satisfies 8(a) because puts defendants on notice of nature of alleged conspiracy
i. Does the complaint satisfy Twiqbal? Two interpretations (hard to tell because we do not have the complaint):

1. Could fail Twiqbal because π offers no evidence of conspiracy (like offering no evidence of agreement in Twombly or of discriminatory intent in Iqbal)

2. BUT might say it satisfies Twiqbal because it makes particular allegations concerning when the parties entered into the conspiracy
ii. The second scenario shows that Twiqbal can fail to solve problem of frivolous suits when a crazy π lies with particularity because Twiqbal doesn’t go behind the complaint to look at the evidence
iii. Rule 11 can solve this problem

c) What provision was violated

d) Frivolousness about factual allegations – π/Atty violates 11(b)(3):

i. Evidentiary support does not have to be admissible at trial – can get that in discovery
ii. (b)(3) says that it is not necessary to have evidentiary support for a factual allegation: Possible to satisfy R11 if reasonably believe that the allegation “will likely have evidentiary support after a reasonable opportunity for further investigation or discovery” (protoevidence: evidence that you will likely get evidence)
1. But if the claims aren’t reasonably expected to have evidentiary support, violate R11
2. Also must specifically identify the allegation as one not currently having evidentiary support

3. “Likely” in this instance does not even mean 50%

iii. Balancing act between letting πs get claims to discovery who will get evidence and avoiding fishing expeditions 

iv. Evidence of blasting cap blowing up in your face is likely protoevidence 
1. Evidence that evidence of negligence would be likely in discovery

2. so Sierocinski could satisfy R11 by saying there would be likely evidence of negligence on the part of DuPont revealed during discovery
3. Sierocinski’s actual complaint arguably failed R11 because he did not “specifically so identify” that the allegation of negligence, although lacking evidentiary support, will likely have evidentiary support after a reasonable opportunity for further investigation or discovery;
e) Frivolousness about legal contentions – π/Atty violates R11(b)(2):

i. Only US gov’t could enforce federal drug statute, but Murphy tried to enforce it, so was a frivolous legal contention
ii. This provision does not just require a legal contention to be warranted by existing law because want to allow the country to move to law in good directions 

iii. Ballan, the π’s atty, did not say that he wanted the law to be extended but if he did, he would also need a nonfrivolous argument to support this contention (but he does not need to give the nonfrivolous argument unless it comes down to R11 sanctions)
