Criticism of “Twiqbal” (Twombly and Iqbal)
1) Supreme Court changed pleading standards without going through proper process (Rules Enabling Act – allows Congress to review changes to Federal Rules of Civil Procedure prior to promulgation)

2) Green thinks Supreme Court wildly misinterpreted Rule 8(a)

a. Plausibility standard doesn’t make sense

b. But defendants need to know and take advantage of the new rules

3) Oddity: spoken about as if it’s about 12(b)(6)
a. “While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual allegations…a plaintiff’s obligation to provide the “grounds” of his “entitle[ment] to relief” requires more than labels and conclusions, and a formulaic recitation of the elements of a cause of action will not do. Factual allegations must be enough to raise a right to relief above the speculative level, on the assumption that all the allegations in the complaint are true (even if doubtful in fact).”
b. but really it’s about 8(a) - about detail in factual allegations

c. Problem – SCt says allegations in complaint are assumed to be true

i. but if that were the case then the conclusory allegation of an agreement would be assumed to be true and there would be no problem with the complaint
ii. Court will assume some allegations are true, but not others

1. Will not assume that alleged “agreement” is true

2. Will assume everything else is true

4) Iqbal makes it clear that this applies to all complaints, not just antitrust

5) Don’t think that there’s much here unless the complaint concerns  defendant’s state of mind

a. For example, a “handshake agreement” allegation (as opposed to an “implicit agreement” allegation) would just need to include where/when the handshake took place

b. This still leaves open the possibility that plaintiff’s could simply lie with greater specificity, but Rule 11 should take care of that

c. But when there is an allegation of an implicit agreement then the P will have to describe some evidence for it the complaint
6) Not enough to say there was “discriminatory intent” (Iqbal), without pleading some evidence also

a. Need to give some reasons for belief—describe evidence
b. This is a big change—drafters of the Federal Rules realized that in at least some cases, necessary evidence is solely in the possession of defendants

i. Without getting to discovery process, plaintiffs will be unable to acquire necessary evidence

7) Courts are uneven in standards for satisfying “Twiqbal”

a. Courts tend to ramp up requirements for pleading in cases where discovery will be very onerous

i. Not saying they should do this, but they do

b. On normal actions, proceedings should continue to go on as they would have under 8(a)

Rule 9(b). Pleading Special Matters (Fraud)
1) Rule 8(a) is general rule for pleading, Rule 9(b) covers allegations of Fraud or Mistake

2) Rule 9(b): Fraud or Mistake; Conditions of Mind. In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge, and other conditions of a person’s mind may be alleged generally.

a. Can be either cause of action or affirmative defense

i. Unlike Rule 8(a), which applies to claims and counterclaims but not affirmative defenses. 
ii. There is an argument that “Twiqbal” does not apply to affirmative defenses—makes “Twiqbal” even more pro-defendant

b. Elements of Fraud (ex: “this house has never had termites”, when in fact speaker knew it had):

i. Statement (omission if duty to speak)

ii. Of material fact

iii. That is false (or misleading)

iv. With knowledge of falsity

1. Often with intent that plaintiff rely on statement
v. Reasonable reliance on statement by plaintiff

vi. Causation of damages

3) Why did Federal Rules identify fraud as cause of action with heightened pleading standards?

a. Mostly affects the “statement” and “knowledge of falsity” elements

i. Statement: to defraud someone, you have to say something (or fail to speak if you have a duty to speak)

1. Important to have an accurate record of exactly what the defendant said. Not just substance, but what defendant literally said.

a. When the words were spoken and who said them can make all the difference in determining falsity

ii. Knowledge of Falsity: complaint must have particularity with respect to falsity, simply to provide adequate notice

1. At trial, plaintiff will have to prove defendant’s knowledge of falsity (there is a tort of “negligent misrepresentation”, but we’re not interested in that)

2. Notice that “knowledge of falsity” can be alleged generally—this is very at odds with “Twiqbal”, where plausibility of state of mind must be established in the complaint. 

a. So 8(a) requirements are stronger than 9(b)? Another reason to think Supreme Court got it wrong in “Twiqbal”

b. Certain types of actions (or affirmative defenses) tend to be more frivolous?
i. Want to make this type of action a little more difficult for pleader

ii. Even the allegation can be damaging to the defendant’s reputation (although this seems like it could apply to many causes of action, not just fraud)
c. Aside: Often no one will know why statutory language is there, and the lawyer who “tells the best story” about why the statute exists will be the one who wins the case

d. Aside: In New York, “defamation” also has heightened pleading standards

Rule 11. Signing Pleadings, Motions, and Other Papers; Representations to the Court; Sanctions

1) Also applies to motions, not just pleadings

2) Requires certain amount of “honesty” and “non-frivolousness”

3) Frivolous action: plaintiff brings a claim with no evidence

a. After discovery, defendant will move for summary judgment

4) Why are frivolous actions brought?

a. For example, plaintiff going on “fishing expedition”—just hoping to find evidence in discovery

b. Often taken to mean that plaintiff doesn’t have anything, and plaintiff is just hoping to force a settlement: known as “Strike Suit”
i. Idea is defendant will settle for less than cost of discovery—because discovery costs are borne by respective parties, winning a law suit can be more expensive than settling

ii. Settlements of this nature embolden future plaintiffs—many defendants try to litigate early cases to signal to future plaintiffs they won’t settle frivolous cases
1. Game Theory

c. Plaintiffs may bring these actions if they simply want to harm defendant—at very least will make defendant bear cost of discovery, lawyers, etc.

d. Plaintiff’s judgment may just be so clouded that they truly think they have a case

i. Lawyers may be incented to bring these cases for high hourly rates, contingency fees, etc.

5) Plaintiffs can also amend complaints if they do find something in discovery process

i. Don’t want to eliminate the ability to amend—too draconian. Perhaps limiting scope of discovery would be a better option

ii. Our system is traditionally adversarial—this is why we prefer parties to battle out issues rather than have judges resolve them (German system)

6) Are frivolous lawsuits a real problem? If so, how big of a problem?

a. Some groups (ex: AMA) may say there are a lot of frivolous law suits, but this is not necessarily true

i. If cases don’t go to trial, there is no way of determining whether the suit was frivolous or not

ii. Per capita amount of damages in medical malpractice suits has been dropping for 20 years

7) Rule 11 is supposed to take care of problem of frivolous actions
a. Every pleading or motion must be signed by at least one attorney of record or by the party if unrepresented
b. Rule 11(d) – not applicable to discovery

i. Both discovery responses and requests

ii. Does not mean you can be frivolous, but there are other rules that apply: especially Rule 26(g)
c. By signing, you make a representation to the court 

i. You can also make a representation by “filing, submitting, or later advocating” if, for example, one attorney takes over a case from another attorney.

d. The representation is that “to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances”…

i. Rule 11(b)(1): [Filing] is not being presented for any improper purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost of litigation

1. Although this is the most often violated provision of Rule 11, it is never enforced in absence of other Rule 11 violations

ii. Discussion of 11(b)(2)-(4) below

Murphy v. Cuomo (N.D.N.Y 1996)

1) Murphy was arrested and pepper sprayed. Alleged conspiracy between police, Zarc International (manufacturer), and Gov. Cuomo to test pepper spray on innocent people.

2) Does this complaint state a claim?

a. Yes—if this were true, it would certainly state a claim. (Except drug statute claim, will get to that later).

3) Satisfies 8(a): provides adequate notice to what is being alleged

i. Plenty of particularity in this complaint, even if it is “crazy”

ii. Defendants are in good position to defend themselves—have specific account of the event

4) Could there have been a challenge to this complaint under “Twiqbal”?

a. Yes—looks like plaintiff alleges conspiracy in a conclusory manner. 

i. Doesn’t satisfy plausibility standard because fails to allege any evidence of the agreement between parties to conspiracy. 

b. No—plaintiff alleged that police department was using pepper spray on innocent people and then giving information on the effects to Zarc. Might have been very specific about their agreement.
i. “Twiqbal” assumes that factual allegations are true, so if plaintiff is willing to make up specific allegations it will pass “Twiqbal” test.

c. Important lesson on limitations of “Twiqbal”: liar or crazy person can satisfy requirements simply by alleging particular details in the complaint

i. Rule 11 should prevent this—rational lawyer should refuse to file that type of complaint

5) Defense wins summary judgment because there was no way for jury to find that a conspiracy existed since there was no evidence of one.

6) Defense makes motion for Rule 11 sanctions—what provision was violated?

a. 11(b)(3): “factual contentions have evidentiary support or, if specifically so identified, will likely have evidentiary support after a reasonable opportunity for further investigation or discovery”

i. 11(b)(4) is similar provision that applies to responses by defendant

b. Does the evidentiary support have to be admissible at trial?

i. No—could be hearsay, could be protected by attorney client privilege, etc.

7) Murphy’s lawyer named “Ballan”

a. Why couldn’t he satisfy Rule 11 by prefacing each allegation with, “The following allegation is likely to have evidentiary support after a reasonable opportunity for further investigation or discovery”

i. Because could not reasonably believe that
8) Important to note that you do not need evidentiary support to satisfy Rule 11

a. Can use “proto-evidence”—evidence that you are likely to have evidentiary support in the future

i. Everything rides on what is “reasonable to expect “ that you will have in the future (i.e. after discovery)
1. Don’t even need to eventually find enough evidence to convince a jury—just need to find some evidence

ii. Balancing act—allow plaintiffs to bring suit and find evidence held by defendant, but prevent frivolous law suits (fishing expeditions)
b. Sierocinski: the explosion alone is not evidence of negligence, but seems like the explosion is enough to satisfy Rule 11 because it’s reasonable to expect to find evidence for negligence after discovery

i. If you are relying on the “likely to have evidentiary support after a reasonable opportunity for further investigation or discovery” language, you must specifically identify the factual allegation - You do have to say that you don’t have evidence at the time, but are likely to have evidentiary support after discovery

1. This tips off defendant, and makes complaint look weaker. Plaintiffs tend not to rely on it

ii. 11(b)(3) seems to strike the right balance—avoids fishing expeditions but allows plaintiffs without evidence but with reasonable belief they will get it to move forward

9) What other provision was violated by the complaint?

a. Rule 11(2): “claims, defenses, and other legal contentions are warranted by existing law or by a nonfrivolous argument for extending, modifying, or reversing existing law or for establishing new law”

i. For violation of drug statute that was alleged, Murphy failed to state a claim
1. No private right of action under that statute—attorney should have known this

b. Why is there the second clause? “extending modifying, or reversing existing law”

i. Allows plaintiffs to try to move law in a certain direction

ii. Ex: Brown v. Board of Education. Claims were not made under existing law
c. Why didn’t Ballan say, “We would like the law to be extended such that a private right of action should be read into this statute?”

i. This also would not satisfy Rule 11, because it doesn’t give an argument—need a nonfrivolous argument as to why law should be changed

1. Nonfrivolous arguments don’t have to be made in the complaint, they can be made after Rule 11 sanction proceedings are started
