Civil Procedure Class Notes: Monday September 3, 2012

I. Reviewing Sierocinski 
a. Negligence claim against DuPont, DuPont argued complaint needed to be more specific
b. FedRules were new, prior they used the rules of the state where they were located
c. Language concerning negligence struck by trial court for failure to satisfy 8(a), case then dismissed for failure to state a claim
d. No longer stated a claim because no longer any language about negligence in complaint (since it had been struck)
e. Court of Appeals (3d Cir) reverses – 8(a) was satisfied – look to how conclusory allegation of negligence is in Form 11

f. After remand case goes to trial, judgment for P, but Ct App concludes that judgment NOV for D was appropriate – P had no evidence of negligence

i. should have been decided by summary judgment (defendant’s mistake), could have asked for Rule 11 sanctions

Question: Did they actually go to discovery or just skip right from pleading to trial?
II. Reviewing Twombly
a. Federal anti-trust class action against “baby bells” for an agreement restraining trade
i. Question: Why didn’t the non-baby bells complain?

b. Was there failure to state a claim? Doesn’t look like it, they alleged an agreement! (See Stevens dissent)

i. If they claimed merely parallel conduct was the agreement, it fail to state a claim, but they claimed only that the parallel conduct was evidence of the agreement
c. Was the problem inadequate specificity to when agreement occurred and between whom, such that 8(a)’s requirement of notice was violated?
i. No – the complaint alleged tacit agreement, thus no moment or even individuals to point to…

ii. Sounds like they were put on notice…, so 8(a) should have been satisfied
iii. Question: How can you be more specific about an implicit agreement?!

d. The real objection seems to be that there was insufficient evidence to go forward into discovery

i. But 8(a) says you don’t need to speak about evidence in the complaint!
e. Prof. hates Twombly.
III. Comparing Sierocinski and Twombly

a. Events motivated lawsuit (explosion, parallel action)

b. These events weren’t enough by themselves for a reasonable jury to find for plaintiff 
c. Why not? Alternate explanations

i. Sometimes things go wrong and a dynamite cap blows up in your face, but not necessarily due to negligence

ii. Sometimes various businesses all act in a way that causes you to pay more for phone service, but maybe it’s just because it’s in their best interest, not because of an agreement
d. Complaint standards

i. Why was the complaint enough in Sierocinski but not in Twombly?

ii. Motivated to get rid of case before discovery
IV. Review intended to give an idea of how all these provisions and interests fit together

a. Preventing frivolousness, costs of trial (and now discovery), protecting defendant’s interests, etc.
V. Issue: People abide by Rule 11 or they don’t!

a. If they do, they have evidence even if they plead generally and so no problem going to discovery

b. If they don’t, greater specificity doesn’t solve anything since they’ll just lie more specifically!
c. BUT specificity in pleading might make people worry about R 11 more – 

i. It is easier to allege an agreement without evidentiary support than it is to allege an agreement at a particular time and place without evidentiary support

1. In the second case it will be easier to show that R 11 is not satisfied
d. How might more specificity be in tension other uses for a complaint?

i. More amendments, more difficult to answer

ii. Complaints/answers determine relevance of evidence, scope of discovery provide roadmap for arguments and evidence for trial – if complaint is too long, it may no longer function as a useful roadmap
VI. What could be done to limit the cost of discovery?

a. Consider the German advantage in civil procedure (article): 

i. Active judges focus discovery, engage in review of evidence, etc.

ii. Why don’t our judges do this? 

1. Charitable answer: Crowded docket 

2. Less-than-charitable answer: Increases costs on judges to save costs for parties, judges reticent to do this 

VII. Is there a better method to screen cases without evidentiary support before discovery?

a. Ask plaintiff what evidence they have? Almost too easy…

b. Rule 11 proceeding at the beginning to figure out if the plaintiff has enough to proceed
c. Problem: Supreme Court don’t have authority to create this procedure through interpreting an existing federal rule – it would have to create a new federal rule, in accordance with the Rules Enabling Act
VIII. Who makes the federal rules? 

a. Congress delegated Supreme Court its power to regulate the procedure of federal district courts in Rules Enabling Act (28 U.S.C. § 2071-77)

b. But before the rule is enacted it has to be presented to Congress. If Congress does nothing then it is enacted. In Twombly, SupCourt changed standards without submitting to Congress (unconstitutional?!)
IX. Question: Could the plaintiff’s bring another suit with a better complaint?

a. NO, case if over FOREVER.

i. Usually dismissal for failure to state a claim or for insufficient specificity in pleading will have claim preclusive effect provided the plaintiff was given a chance to amend the complaint to solve the problem and still fails

b. Because Claim Preclusion, plaintiff’s may never bring this cause of action again.

c. Little words in the complaint might have multi-billion dollar effect.
X. Ashcroft v. Iqbal (2009)

a. Claim: Discrimination and abusive treatment while in confinement because he is a muslim

b. Must show that there was discriminatory intent

c. What he has: Fact that muslims were disproportionately rounded up after 9/11

d. Alternate Explanation: Muslims perpetrated 9/11, thus most of those confined in connection with 9/11 happened to be muslim

e. No reasonable jury could find there was discrimination based on the mere fact that the majority of those confined were muslim 

XI. Connecting Sierocinski, Twombly and Iqbal
a. 3 Cases lacked sufficient evidence

b. But in Twombly and Iqbal this is used to dismiss the complaint during the pleading period

c. Plausibility standard becomes a demand for evidence, because how can you be more specific about others’ state of mind?

d. More proof needed about why plaintiff believes something to be the case?

XII. Does TwIqbal have repercussions on your average case? Or were there other factors being considered in TwIqbal?

a. National security documents, concerns over executive privilege, costs

XIII. Does TwIqbal apply to defendants?

a. Twiqbal appears to be an interpretation of 8(a)(2)

b. 8(a)(2): “a short and plain statement of the claim showing that the pleader is entitled to relief” 

c. So it will apply to counterclaims by the defendant for relief 

d. But does it apply to affirmative defenses?

e. 8(a) is not about factual allegations in affirmative defenses

f. Federal courts are currently split on the matter
