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· 9/3/12

· REVIEW: Drafting a complaint

· Rule 8(a): great specificity in drafting a complaint is not a necessary component.

· 3 things that can go wrong with a complaint

· 1. level of specificity

· 2. legal sufficiency of factual allegations

· 3. evidentiary support

· Rule 11

· Sierocinski v E.I. Du Pont De Nemours & Co

· Du Pont says that Sierocinski needed to be more specific about what they did negligently. Trial court made P amend statement, Du Pont claimed amended statement was still insufficient, and the trial court struck amended statement, and D asked for case to be dismissed on grounds of failure to state a claim 
Court of Appeals reversed and remanded – 

Said 8(a) was satisfied – used example of Form 11, which states only that the D drove “negligently”

· On remand case when to trial, with judgment for plaintiff but Court of Appeals concluded that no reasonable jury could have found for P and gave judgment NOV to D

The D made a mistake going to trial – should have asked for summary judgment after discovery (and maybe for Rule 11 sanctions…?).

· Rule 8(a): need to give D notice

· Rule 11 and summary judgment weed out frivolous lawsuits. 

· Twombly: Lawsuit against baby bells 

· The suit was brought about by the consumers, however, it is more likely that if the baby bells were really trying to keep competition out then the other companies (the non-baby bells) would most likely have brought suit.

· The complaint was dismissed because it failed to state claim, but it is hard to see why, since there was an allegation of an agreement, as required – the real issue was specificity
Under 8(a) you only need to be as specific as is required to give notice

· *Factual allegations can be conclusory (see Form 11’s allegation of negligence)
· Ps argued that there was a tacit agreement between parties. These allegations were enough to put the Ds on notice. 

· * You can’t be specific about this type of agreement. You can offer evidence, but that is not what Rule 8(a) requires. 

Consider Sierocinski 

· There was insufficient evidence in favor of Sierocinski’s claim of negligence. That is why the Court of Appeals determined the case should be taken away from a jury. 

· No reasonable jury could find negligence simply because the cap blew up

· Why? There are alternative explanations of why it blew up that do not involve DuPont’s negligence

· e.g. they did not manufacture that material wrong, but it blew up because Sierocinski crimped it wrong.

· Also, you can create something that causes harm to people, even if you exercised due care

· under strict liability you are liable for the harm your product causes even if you exercised due care, but the claim in Seirocinski is of negligence, which requires lack of due care
· Nevetheless, even though there was insufficient evidence of negligence, Seirocinski’s complaint, which was conclusory about negligence, satisfied 8(a)

· Seirocinski shows how the federal rules are supposed to work – lack of evidence is not handled by specificity in pleading
But now consider Twombly. It is very much like Seirocinski, but the case comes out differently

What is the evidence the Ps had about the agreement between the baby bells.

· All companies are doing the same thing; parallel behavior

· Could a reasonable jury find that there was an agreement based on the parallel behavior?

· No, there is an alternative explanation for this parallel conduct besides an agreement.

· It is in their individual business interest to engage in this behavior. 

· In both cases, an event motivated the lawsuit that is not enough for a reasonable jury to find that the element of the cause of action (negligence, agreement) is satisfied. And in both cases that element is alleged in a conclusory fashion in the complaint
· They have the same problems. In Sierocinski complaint is ok-( not the case in Twombly

· Rule 11: creates sanctions for frivolous lawsuits

· That is what the drafters of the federal rules intended to solve the problem of conclusory allegations without evidentiary support

· Problem is that Rule 11 is not used enough
· Court needs a new way to weed out frivolous lawsuits – enter Twombly and plausibility pleading
· But plausibility pleading doesn’t necessarily solve our problem.

· If people are abiding by Rule 11 they have enough evidence, even concerning conclusory allegations.  If they aren’t abiding by Rule 11, what good is more specificity? They will just make up specific stuff.
BUT it may be harder to ignore R 11 when you have a specific allegation than when you allege in a conclusory fashion – so Twombly may help weed out frivolous actions even though it depends upon R 11

· How is the fact that you have a lengthy complaint to satisfy Twombly in tension with the other requirements of a complaint?
· More required specificity, more you have to amend the claim in discovery

· Respondents have to provide longer answers. (this are really hard to do)

· Harder to determine whether evidence is relevant in trial and outside the scope of discovery -( complaint was supposed to provide roadmap for discovery and trial

Since Twombly is driven by the cost of discovery maybe we can solve the problem by having more focused and so less costly discovery instead?

· Problem – judges don’t do it. Why?

· Judges are overburdened already or judges are lazy: they don’t want increased cost on them (of time) to save cost on parties.
· Any way besides Twombly to screen out frivolous complaints before discovery?
· Asking plantiffs directly what evidence they have, outside of the complaint and before discovery. 

· In other words, have mandatory Rule 11 proceedings before discovery, rather than after

· Twombly was a decision by the US Supreme Court – does it not matter therefore that they misinterpreted the federal rules, given that the SCt also creates the federal rules?

· Supreme Court makes the Federal Rules, but they must be presented to Congress 

· Twombly was not presented to Congress, although Congress has the power to get rid of it. 

· Violated Rules Enabling Act

· Can the plaintiffs in Twombly sue again?

· Probably not ( Claim Preclusion. 

· If complaint is considered insufficient (whether under 8(a) or for failure to state a claim) and plaintiffs have had a chance to amend, usually the subsequent dismissal has claim preclusive effect 
· Even if there was a meritorious action, the case can never be litigated again 

· Iqbal: claims being discriminated against because he is Muslim (post 9/11)

· He needs to show that there was discriminatory intent.

· Evidence: Muslims were disproportionaly affected after 9/11

· A reasonable jury would not find this evidence sufficient to prove that there was discriminatory intent because another reason for this behavior; Muslims were the perpetrators of the attacks. 

· Pre-Twombly a conclusory allegation of discriminatory intent would be OK

· The problem of a lack of evidence would be handled through summary judgment and R 11

· But now dismissed for failure to satisfy plausibility standard

· As a result of Twombly, there is a greater requirement to put more in a complaint than 8(a) requires, to screen complaints before discovery 

· In cases that deals with what is in the mind, specificity is very difficult, so what is really required is evidence. 

· Not clear the Twombly and Iqbal have a huge practical impact on regular lawsuits. It may be that special considerations were at issue in them
· Twombly-large antitrust lawsuit

· Iqbal-D was the Attorney General (a case about National Security)

· Both of these cases would have had large costs of discovery

· Although Twombly/Iqbal were special, Iqbal makes it clear that the standard of plausibility applies to all pleadings that would fall under 8(a). So this standard applies to counterclaims. 

· Does it apply to affirmative defenses? 

· No, not if it is tied to rule 8 (a). 

· Courts are split on matter – some see it as applying to factual allegations more generally, including in affirmative defenses

