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1. Drafting a Complaint

a. Rule 8. General Rules of Pleading

i. (a) Claim for Relief. A pleading that states a claim for relief must contain:

1. (1) a short and plain statement of the grounds for the court’s jurisdiction, unless the court already has jurisdiction and the claim needs no new jurisdictional support;

2. (2) a short and plain statement of the claim showing that the pleader is entitled to relief

b. Three ways you can criticize a complaint being inadequate

i. Level of specificity in factual allegations – handled by R 8(a)
ii. Legal of sufficiency of factual allegations

1. Response: A motion to dismiss the claim by the defendant

iii. Evidentiary support for factual allegations

1. Can’t tell that it’s a problem simply by looking at it

2. Has to look behind the complain and see what evidence the plaintiff has

c. Evidentiary support in depth

i. You can make a summary judgment after discovery phase

ii. You can make a Rule 11 motion and sanction the people who did it

d. Sierocinski Case

i. 3RD Circuit U.S. Court of Appeals

ii. Appealed by plaintiff on grounds that dismissal in trial court 

1. Final judgment rule: Generally case has to be over at trial before you can appeal (exception: interlocutory appeals)

a. Reasons for rule
i. Reason: Costly and time-consuming to appeal during middle of the trial

ii. Downside: Insufficiently regulating trial courts
1. Lots of wrongdoing by trial judge never gets correct because person harmed wins the trial anyways

a. or because the mistake by trial judge is determined to not make a difference to the case (“harmless error”)

iii. Too inefficient to have immediate appeal

iii. Parties:
1. Plaintiff: Sierocinski
2. Defendant: DuPont
iv. Jurisdiction:
1. Probably going to be under Pennsylvania law
2. Lex loci delicti
3. In federal court (Subject-matter jurisdiction) due to diversity
a. Domicile of plaintiff: PA
b. Domicile of defendant: DE
4. Personal jurisdiction
a. Will address later

5. Eastern district of PA

v. Dismissal at trial court level

1. Failure to state a claim

a. Judge Kalodner granted the defendant’s motion to strike this amended statement, as failing to set forth any specific act of negligence, and dismissed the action
i. By striking the amended statement, there was no longer anything in the complaint about negligence, and thus there was a clear failure to state a claim

b. Why use motion to dismiss for failure to state a claim instead of Rule 8(a)?

i. Rule 8(a) doesn’t say anything about what happens if one fails to meet the rule. Merely a drafting error.

ii. Rule 12(b)(6) [Failure to state a claim] has a motion to dismiss function

2. Tip: Focus “like a laser beam” on the part of the opinion where there is decision by the trial court that is being appealed. 

vi. Complaint Legal Issues
1. Alleged negligence

a. Negligent manufacturing

b. Negligent distribution

c. Negligent failure to warn

2. Defendant argued “what exactly did we do wrong?”
a. Objection in that there are too many causes of action, defendant wants to know which one.

3. Traditionally, only have to have one cause of action

a. Under relatively new federal rules, that is not true anymore

b. You can bring up all kinds of things, including inconsistent things about the defendant’s liability

i. Has to be consistent with Rule 11, of course, but there can be evidentiary support for a number of causes of action, even when they are inconsistent with one another
4. Defendant also demanded more specificity for alleged negligence

a. Wanted to know “how” they acted negligently, rather than they did acted negligently

5. Judge Biddle argued that defendant was demanding more evidence

a. DuPont doesn’t actually want more evidence

b. DuPont wants a more specific description of what exactly was done wrong (act of negligence)

6. Form 11 was specifically vague about the type of negligence performed by the defendant

a. Rationale: specificity and fact-finding can be hammered out during the discovery phase (using interrogatories, as was suggested by Biddle)

b. If defendant needs more information, they can do it in the discovery phase.
7. So trial court’s decision was reversed and the case remanded

8. Aside: A claim that states that a defendant negligently “accounted,” for example, is not nearly specific enough to put the defendant on notice.

a. One cannot simply append the word “negligent” to any act and have that be sufficient for 8(a).

vii. Post-judgment history

1. Overview

a. Case went back to trial court. Jury brought in a verdict for the plaintiff. Judge ignored defendant’s motions for direct verdict and judgment N.O.V. and entered judgment for the plaintiff.

b. Defendant appealed to the court of appeals, where the appellate court reversed – a judgment NOV should have been granted
2. Reversal

a. The plaintiff did not have any proof, direct of circumstantial, was adduced to support a finding of any of the specific acts of negligence alleged.

b. Defendant could have made a motion for summary judgment based on the lack of evidence brought forth by the plaintiff
i. Rule 11 sanctions would work as well

viii. Complaint breakdown:
1. Establishes domicile

2. States claim

3. Asserts factual allegations that would bring in issue of contributory negligence (says that plaintiff was not contributorily negligent)
a. Plaintiffs say more than they have to because they want to send a message to the defendant that they’re on good grounds as far the affirmative defense is concerned.

b. Judges may improperly read the complaint and say “well maybe he wasn’t using it in the usual, customary manner.”

c. Problems

i. Plaintiff has now introduced an issue which otherwise wouldn’t be on the table

ii. Plaintiff has also boxed him/herself in.

e. Conley v. Gibson

i. Note: Conley is such a confused case that it is not very helpful

ii. Overview

1. Class-action brought by African-American workers against the railroad union for not bringing them into collective bargaining agreements

iii. Takeaways:

1. Under the Conley ruling, a complaint should be read generously to the plaintiff – ambiguities should be resolved in favor of the plaintiff stating a claim

a. eg read the word “understanding” to mean “agreement” is that is what is required for a cause of action
2. It was a claim of discrimination

a. What type of evidence of discrimination is there in the complaint
b. It is enough at the pleading stage to say the defendants acted in a discriminatory manner, no evidence is needed
c. This part was arguably changed by Twombly
f. Bell Atlantic Corp. v. Twombly

i. Overview

1. Class-action lawsuit brought against the giants of the telecom industry by Twombly et. al. (subscribers to telecom services) alleging that telecom giants had entered into an illegal conspiracy in restraint of trade.

2. Alleged refusal by “baby Bells” to compete with one another in overlapping geographic areas

3. Alleged that startups’ growth was inhibited by the “baby Bells’” onerous actions
ii. Dismissal

1. Dismissed under Rule 12(b)(6) [Failure to state a claim]

a. But the claim did state there was an “agreement” by the baby bells to act in anti-competitive manner (see Stevens’s dissent)
2. Rule 8(a) is the issue here

a. “Mentioned no specific time, place, or person involved in the alleged conspiracies.”

b. But under anti-trust law, there does not need to be an explicit agreement. An implicit agreement qualifies as actionable as well.

i. Plaintiff could show at trial that defendants acted in an irrational manner in the absence of an implicit agreement

1. “Show that there is money on the floor and the baby bells are not picking it up.”
c. Does the complaint put the defendant on notice about the theory?

d. Do they know how to mount a defense?

i. “I don’t see why not.”

e. The way 8(a) was meant to act as the drafters had intended is satisfied here.
3. The real worry is that the plaintiffs don’t have enough evidence to justify getting to discovery.
a. Given the evidence that the plaintiffs had, the plausibility standard is not met in this case (according to the majority opinion).
b. There is a desire to screen out these types of action before discovery
c. Reasons


i. Because discovery is too expensive
ii. Because they wanted to get rid of the action before discovery
iii. How is the plausibility test supposed to work?
1. It only seems to be as good as Rule 11
2. If plaintiffs abide by Rule 11, then this test is unnecessary
3. If the plaintiffs don’t abide by Rule 11, then the test is useless (the plaintiffs can simply lie to be specific enough)
4. “This [test] is garbage”
