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I. Erie: What is the procedural power of a court entertaining another sovereign’s cause of action
a. Ex: Federal court hearing another state’s cause of action

i. Or: State court hearing a federal cause of action

b. What counts as procedural?

i. Service, pleading standards, maybe statute of limitations (SoL)
1. SoL does sound procedural. 

2. But what if the initial court really wanted the SoL to be imposed? Put it into the statute in question.

a. Conflict between procedure and substance. Which court should win if the second court has a longer SoL?

i. SCOTUS has never spoken about this

3. Two possibilities

a. 1) Forum must use the other state’s law

b. 2) Forum may use their own.

4. EX: π sues ∆ in VA over a Cause of Action arising in PA.

a. VA can use its own:

i. Service rules, Pleading rules

b. VA can’t use its own:

i. Duty of care law

c. VA can maybe use its own SoL

c. Borrowing statutes:

i. The forum state’s SoL incorporates the time period of the state that provides the cause of action to keep πs from forum shopping

1. The state borrows another state’s law for its own purposes. Don’t want πs from other states to come to the forum state for no other reason

ii. Horizontal: Between states

d. What is the scope of federal power over the procedure of federal courts when entertaining state law causes of action (CoA)?

i. SCOTUS, federal courts, and Congress have made procedural rules. How far can their power of procedure go?

1. Everything we have been hearing in this class is all procedural: What the federal court can do when entertaining a CoA

ii. Hypos:

1. Π sues ∆ in diversity in federal court in NY over PA state law

a. Federal constitutional law (5th amendment, 7th amendment)

i. Right to trial, due process

b. Constitution applies. Constitution trumps state law

i. Doesn’t matter if state laws go against constitutional rights. Use the constitution.

2. Π sues ∆ in diversity in NY under PA state law. 

a. Federal statutes. s.1391 (venue). How far can Congress regulate procedure?

i. Applies if within Congress’ power to regulate the procedure of the federal courts.

3. Π sues ∆ in federal court in NY under PA state law.

a. What if the FRCP are different from the state law requirements? Does it matter if there is a conflict?

i. Applies if within Congress’ power to regulate the procedure of the federal courts

1. SCOTUS using Congress’ power. Can’t use more power than SCOTUS has been given.

4. And look at whether Congress put restrictions on SCOTUS in the Rules Enabling Act

5. Π sues ∆ in diversity in federal court in NY under PA state law.

a. Federal common law procedure

i. Claim preclusion, issue preclusion

ii. Matters not covered by any enacted federal law

b. Applies if within federal courts’ regulatory power over their own procedure

i. The power the fed courts have to regulate their own procedure. Not the power given by Congress

1. Constitutional power to regulate their own procedure

ii. Can’t be contrary to any limits Congress might have put upon federal courts. 
1. What limits have been put on them?

II. Cities Service Oil Co. v. Dunlap

a. After Erie, it looked like federal courts would be parallel to horizontal system (state taking other state law)

b. Can a federal court in TX entertaining a TX CoA come up with its own rule concerning the burden of proof for the TX action (ignoring the TX rule)

i. Answer: NO

ii. Seems like the court is changing TX substantial law under the guise of procedural law

III. Guaranty Trust v. York

a. Can a federal court in NY entertaining a NY CoA come up with its own limitations period (ignoring NY’s statute of limitations)?

i. Notice that NY SoL was not bound with the specific NY cause of action – NY in effect did not care if other court system used NY’s limitations period
ii. SCOTUS held that the federal court in NY had to use NY’s SoL

1. About the desire for procedural uniformity between the state and the federal court in that state

2. Worry that if these are different, there will be forum shopping. This isn’t really about whether NY SoL applies in federal court.

a. It’s about borrowing NY’s limitation to eliminate forum shopping.

b. Want parties to go to federal court for diversity reasons (protect against prejudice), not because you want people to just opt into federal court for procedural reasons.

i. This is done for diversity and supplemental jurisdiction issues

c. Makes no sense when you look at this in a state’s rights view

i. NY doesn’t even want its SoL to apply

d. NY SoL does not really apply in fed ct. Federal courts just mimic NY’s SoL.

e. Difference between borrowing and applying. Know this distinction
i. Borrowing: I’ll just mimic your law for my own benefit. Exercising my own power

ii. Applying: I’ll apply your law because it’s your regulatory power. I have to apply it.

b. In Rule 4 (Service), why did SCOTUS include state law in the rule?

i. If you only had the federal standard, there would probably be a lot of mess-ups. So, the court incorporates the state standard because they want to make it easier on process servers. The people serving are usually used to their state’s standard.

1. SCOTUS borrowed state law in Rule 4 because it’s easier for parties and those serving. 

2. Fed Cts aren’t applying state law in R 4, because the states don’t have regulatory power over fed cts’ service standards.
IV. Hanna v. Plumer

a. This gets a lot of things right, or at least spells out the various powers that the various federal entities have

b. This is about service.

i. Hanna sued Plumer, O’s executor. Service given to Plumer’s wife at his home. Federal standard of service was satisfied, but the state standard was not.

1. Mass. Law required in-hand service of process. 

2. District court said that service was inadequate. Court of Appeals affirmed.

3. SCOTUS reversed.

c. This isn’t about a federal common law rule, but a federal rule of civil procedure.

i. The question of forum shopping in NOT an issue here. Not a case of federal procedural common law

1. In a federal procedural common law case, Congress is saying to federal courts

a. Sometimes you have to make common law. When you do, make sure it’s similar to the state law so as to prevent forum shopping.

b. Congressional demand to federal courts in common law procedure to create procedural uniformity.

2. The standard of procedural uniformity comes from Congress, and Congress can take that away (Congress giveth, and Congress taketh away), which it does for FRCP.
a. SO, no need to worry about forum shopping here because we have a Fed R Civ P

ii. Congress doesn’t enforce procedural uniformity for FRCP. In the statute (Rules Enabling Act), NOTHING about procedural uniformity.

1. Has to be constitutional and follows the terms of the Rules Enabling Act

d. How far can Congress go to regulate procedure in federal courts?

i. When you get a statute, you want to know it’s constitutional

ii. SCOTUS: Congress’s power of procedure in federal courts (including when federal courts are entertaining state law actions) applies to anything rationally classifiable as procedural
1. When you have a conflict between federal statutory procedure and state procedure, federal statutory procedural law wins as long as it regulates something arguably procedural
2. Congress apparently has more procedural power over federal courts than states have over their own state courts.
a. Green: Not sure SCOTUS would stand by this if we had a direct conflict between state substance and federal procedural statute
e. SoL: Can be seen as procedural, so could be federal statute on this, even for state law actions in federal court
f. Terry Schiavo’s case

i. Congress enacted a law that allowed a “do over,” undoing claim and issue preclusion from the state level

1. Res judicata is rationally justifiable as procedural

ii. Professor Green disagrees with this. It’s a huge regulatory power.

g. How far can SCOTUS go in regards to Federal Rules?

i. Look at Rules Enabling Act. “Such rules shall not abridge, enlarge, or modify any substantive right…”

1. What does this provision mean?

a. As long as it “really regulates procedure” then it’s ok, according to SCOTUS in Hanna –
i. Seems like there is no difference between SCOTUS power and Congress’s power.

ii. NOTE: subsequent SCOTUS cases cast doubt on this. Matter is still really open

ii.  “When situation is covered by Fed Rules, the question facing the court is a far cry from the typical, relatively unguided Erie choice: the court has been instructed to apply the Fed Rule, and can refuse to do so only if the Advisory Committee, this Court, and Congress erred in their prima facie judgment that the Rule in question transgresses neither the terms of the Enabling Act not constitutional restrictions

1. Power to establish procedural uniformity comes from congress; if Congress doesn’t want uniformity, then no uniformity.

iii. Congress can regulate anything that can be rationally described as procedural. Huge amount of power here. Procedural power can be very important. (Think of this in relation to the quote from the beginning of the semester: “If you make the law and I make the procedure, I’ll win every time.”)

h. When asking an Erie Question, use this track
i. What law am I looking at?

1. Constitution, common law, statute, FRCP?

a. Constitution: always wins

b. Common law:

i. Start having to worry about uniformity with the forum state

ii. Only here do you worry about avoiding forum shopping. 

c. Statute

i. Fed. rule applies if it regulates something arguably procedural.

d. FRCP

i. Rule applies if it is arguably procedural and doesn’t abridge or modify substantive rights.

1. NOT whether the rule would lead to forum shopping.

2. No Rule has ever been seen to violate “substantive” rights
3. Every FRCP applies in diversity cases, even if there’s a big difference that leads to forum shopping.
ii. Hypos

1. Assume that federal service rules in Hanna were common law, rather than a Fed R Civ P

2. Still would apply in diversity cases, b/c service rules really don’t encourage forum shopping much if at all

3. Ex., Fed court in diversity has different limitations from forum states – that hugely motivates forum shopping

a. York is rightly decided under Hanna

4. Forum state has statute requiring any out-of-state corp. bringing suit to register to do business in the state ( should fed court sitting in diversity in the state use the rule too?

a. First question: common law?

i. Yes. Fed ct rule (not to do it) is judge made (there is no statute or FRCP on point)
ii. Whenever it is a state rule and fed courts simply don’t do it (not based on a statute or FRCP), it is common law

b. Next question: does difference betw state and federal rule encourage forum shopping?

i. Yes. Corp. does not want to have to worry about registering for business in that state, so it encourages forum shopping

c. Answer: Yes, this rule MUST be used in fed court when sitting in diversity or suppl jur
5. Forum state has statute requiring anyone bringing shareholder derivative action to post a bond ( should fed court use that rule?

a. Yes, fed court absolutely has to use that rule; would encourage forum shopping if not
i. Test is not whether there are differences between fed. common law and state law
i. Don’t care about uniformity per se, but whether there is a difference that will; motivate forum shopping between the courts

1. “Discouragement of forum-shopping and avoidance of inequitable admission of the law.”

ii. Would the difference between the fed. common law rule and state law motivate forum-shopping between forum state and federal courts
iii. Is the difference enough to motivate forum shopping and hurting the interests of diversity?

1. For these reasons, fed. courts must mimic the law under diversity and supplemental jurisdiction cases.

i. Doesn’t apply to federal question. You are already going to the fed. court for the right reasons. 
Tracks:
j. If the federal court sitting in diversity (or is there a CoA with supplemental jurisdiction)?

i. If no, NO ERIE PROBLEM. 

k. Is the federal rule at issue and that is contrary to state law federal procedural common law?
i. (This includes cases in which the federal court simply doesn’t have anything)

ii. If so, look to

1. 2 aims of Erie

a. Difference leads to forum shopping and unequal administration of laws

b. Countervailing federal interests

iii. Szantay v. Beech Aircraft
1. Π (IL) sues ∆ corp. (Del) under diversity in S.C. federal court about a plane crash in TN of plane bought in Neb. and serviced in S.C. (also joined S.C. ∆ that serviced plane)

2. S.C. has statute barring suits by foreign Ps against foreign corps on CoA arising out of state. Should the federal court borrow it?

a. If the federal court doesn’t borrow, it creates forum shopping.

b. BUT, is there a federal countervailing interest?

c. If the fed ct borrows that law, there will be 2 suits in federal court (2 ∆s, will have diversity in each case). Reasons why federal court didn’t use the state law

i. Argument in favor of efficient joinder (policy behind Rule 20)

1. Despite motivating forum shopping, this has a countervailing federal interest in favor of the federal rule applying in a diversity case
ii. Also: S.C. rule seems to discriminate against out-of-staters. Purpose of diversity is to protect against this. 

3. Have to look at 1) whether it will lead to forum shopping and 2) if there is a countervailing federal interest

V. Walker v. Armco Steel Corp.
a. According to forum state law, the SoL tolls upon service

i. Federal Rule (inspired by Rule 3) is that it tolls upon filing.

ii. Which one should be used in a diversity case?

1. Is this a common law rule or FRCP: Common Law
2. Sometimes, it is hard to differentiate between FRCP and common law. Need to look to specific language of FRCP.

a. Rule 3 mentions commencement, but not SoL tolling
3. So, you would toll on service here in a diversity case so as to not motivate forum shopping.

b. When sitting in diversity or supplemental jurisdiction, use the forum state’s rule on tolling statute of limitations. Federal question is different. 
c. What about cause of action that has both federal and state elements…?

i. NOTE this is not a case of supplemental jur.

ii. It is a case where one cause of action requires both federal and state elements to succeed – we discussed these “chimera” actions in connection with federal question jurisdiction

1. Remember we said that they were federal question actions if the federal elements were significant enough

iii.  Green: Not sure but I think there would be no Erie concerns if they werfe treated as federal question actions
d. Klaxon v. Stentor Elec. Mfg.: π sues ∆ in federal court in VA concerning breach of an oral contract entered into in NY with performance in VA

i. Under VA choice-of-law rules the law of the place of contracting governs (NY)( States have different “choice of substantive law” rules. 

ii. Can the federal court come up with its own choice-of-law rule under which the law of the place of performance governs

1. No FRCP or statute about this. Congress could pass a statute, but hasn’t.

2. So we’re on the common law track.

a. Would the difference lead to forum shopping; Yes. Very much yes.

b. Is there a countervailing federal interest? No.

iii. Federal court must use the choice-of-law rules of the forum state

VI. Semtek
a. Semtek sued Lockheed in state court in CA under CA law. Removed under diversity and dismissed because of SoL.

b. If CA state court dismisses the action on SoL, can’t be brought in CA again, but can be brought in another state.

c. Should there be a federal rule on claim preclusion due to SoL?
d. Semtek then sues in state court in MD.

i. Should federal court allow this? You look to claim preclusion law of the rendering court. But there is no statute/Rule. It’s common law. 

ii. Should we use federal law or CA law?

iii. Let’s say you’re a π thinking about suing in federal or state court in CA. You know if you’re dismissed on SoL in state ct, you’re not precluded in other states. But if you are dismissed on SoL in federal court, you may be barred from bringing it again.

1. This would encourage forum shopping (avoiding federal courts).
2. Federal courts adopt state’s preclusion rules when determining the preclusive effect of a dismissal on SoL grounds
e. Some people think that this case means that all preclusion law for diversity cases is taken from the forum state. Remember – Semtek was just about whether forum state law should be borrowed for by a federal court when determining the preclusive nature of a dismissal on statute of limitations grounds.
f. Hypo: π sues ∆ in federal court in diversity in Nebraska (Neb.). Π’s suit is for rent due. Judgment for ∆: lease isn’t in writing.

i. Π then sues ∆ in state court in Neb. State court for quantum meruit.

ii. Under Neb. Law of claim preclusion, an action at law concerning a transaction may be followed by an action at equity concerning that same transaction

1. Does the Neb. or the federal (transactional) rule concerning the scope of π’s claim against ∆?

a. The difference would encourage forum shopping but 
b. Countervailing federal interests in favor of federal transactional rule
i. Efficiency: More suits would result if the Neb. Rule was borrowed
ii. Compulsory Counterclaims

1. If you borrowed the the Neb. Rule transactional rule would apply to the ∆, but not the π. 

2. If this went to SCOTUS, they would probably say federal rule applioed
VII. If it is a FEDERAL QUESTION, then it is NOT an Erie Question. Don’t think otherwise. 
a. Erie does apply to alienage cases, though
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