December 4th, 2pm Class

Issue Preclusion

· If in an earlier case an issue was
· actually litigated and decided
· litigated fairly and fully
· and essential to the decision
· then the earlier determination of the issue precludes relitigation of the same issue by someone who was a party or in privity with a party in the earlier litigation
· HYPO:  P sues D to put up a dam.  The dam will flood X’s property.  P wins.  X is aware of the litigation but does not intervene.  X then sues D to have the dam removed.  Is X issue precluded?
· X could have intervened as right but didn’t do so.  Also could submit D to inconsistent judgments.  Cutting edge doctrine but some states will conclude that X is issue precluded.
· Old Rule: Mutuality:  Person asserting issue preclusion must also be a party or in privity with a party (still the law in a few states)

· Exception recognized even by mutuality states:  respondeat superior case—employer cannot be sued in the second action, b/c would be unfair to whichever party was seeking contribution against
· HYPO:  P sues employee for battery as a result of a scuffle when the employee tried to stop P from shoplifting.  The employee wins.   P then sues the employer on a theory of respondeat superior.  What happens if the employer cannot take advantage of non-mutual issue preclusion and so P could win against the employer?
· If there was no issue preclusion then the employer could go after the employee if the employer were found liable to P even though the employee had previously been found not liable, that would be gross unfair to the employee

· Or, if we did not allow the employer to sue for indemnification against the employee, that would be grossly unfair to the employer

· Best thing to do is allow employer issue preclude P

· Bernhard v. Bank of America National Trust and Savings Association

· FACTS

· Bernhard 1st sues Cook in her personal capacity as a beneficiary of Sather’s will.  Loses. Money held to be Cook’s.

· Bernhard 2nd sues the bank in her capacity as administratix of Sather’s estate to get Cook’s money in the bank.  Issue precluded. 

· HOLDING:  Bank is allowed to use non-mutual issue preclusion against Bernhard

· BUT there is also a privity question: Why is Bernhard as a beneficiary in privity with Bernhard as administratrix of the estate?

· The overlap of interest is perfect

· Only the beneficiaries have an interest now that the estate holder is dead

· If the bank could not issue preclude Bernhard and lost to her, could Cook have sued the bank for the money and won?

· Yes, so issue preclusion is needed to keep bank from suffering from double liability (paying out twice on same claim)

· Exceptionally strong argument for nonmutual issue preclusion

· California Supreme Court Language:  “In determining the validity of a plea of res judicata three questions are pertinent: Was the issue decided in the prior adjudication identical with the one presented in the action in question? Was there a final judgment on the merits? Was the party against whom the plea is asserted a party or in privity with a party to the prior adjudication?”
· Very broad view of nonmutual issue preclusion

· Non-mutual issue preclusion: 

· Defensive non-mutual issue preclusion

· defendant in second suit uses nonmutual issue preclusion as a shield
· Bernhard:  Bank is trying to use issue preclusion to keep Bernhard from litigating the same issue twice

· Offensive non-mutual issue preclusion

· plaintiff in second suit uses issue preclusion as a sword
· (e.g. sue for defective product, ∆ loses; others sue on the same grounds, asserting IP to avoid relitigating the defectiveness of the product)
· Parkland Hosiery v. Shore (U.S. 1979):
· FACTS: First suit brought by shareholders for materially misleading proxy/violation of fed securities law; second action brought by SEC. Dist court judge ruled that it was materially misleading (no jury) in the SEC action

· ISSUE: Is Parklane collaterally estopped from relitigating the issue against the shareholders?

· HOLDING: Issue preclusion is okay in this case even though it’s offensive

· Concerns about offensive nonmutual IP

· “Hanging back,” – pareties will refuse to intervene even though they could, waiting for a favorable determination in a case and then take advantage of issue preclusion – that should not be encouraged

· Unfair to ∆: may have had little incentive to litigate vigorously in first suit (but that is a general problem with issue preclusion – not uniquely tied to the offense version)
· Or the second action may have procedural opportunities that were not available in the first (again, this is a general concern in issue preclusion)

· Inconsistent decisions: if first determination of issue is for Parklane, and second against it, it would be unfair in a third case to bind Parklane to the second under the last-in-time rule 

· The court will be disinclined to allow offensive nonmutual issue preclusion if

· The party asking for issue preclusion in the second case knew about the previous case, could have intervened, and failed to do so
· Previous determinations of the issue are inconsistent 

· The precluded party has procedural advantages in the second suit that were not available in the first or had inadequate incentives to litigate vigorously in the first suit (e.g. because could not have foreseen issue preclusive effect)

· Is this a good case for offensive non-mutual issue preclusion?

· Plaintiffs were not holding back nor could they intervene in the SEC action.

· They were first movers and did not show bad faith.

· Could the Defendant have anticipated another lawsuit where the issue of preclusion could have come up?  Yes

· Inconsistent judgments?  No

· Was first forum inconvenient?  No

· This is a good case to see how jurisdictions solve the problem of offensive non-mutual issue preclusion

· Note: 
· when NMIP is defensive, it is generally accepted by all jurisdictions (unless you’re in OH or GA)

· if you’re in the offensive realm, some jurisdictions do not accept it, for those that do (e.g. under federal law) they generally use something like the Parklane standards
State Law in Federal Court

When a sovereign’s court takes jurisdiction of another sovereign’s cause of action, two questions:

1) What are the first sovereign’s obligations when interpreting the other sovereign’s law?
2) What are the powers of the first sovereign over procedure (especially when its procedure conflicts with the second sovereign’s substantive law)?
Example of a sovereign’s courts taking jurisdiction of another sovereign’s law
· P sues D in Va state court under (Nevada, federal, German) law

· P sues D in federal court in Virginia under (Virginia, Nevada, German) law

· What obligations does the federal sovereign have when interpreting state law?

· What power does the federal sovereign have over procedure?

Swift v. Tyson

· FACTS: commercial paper-related; court came to its own conclusion about what the common law in New York was
· If it was a general common law issue that the federal court in diversity was deciding regarding a state issue, then the federal court could come up with its own conclusions what the common law was

· Common law was thought independent of the decisions of New York courts – almost like natural law

· Federal court ignored NY state decisions and came to its own conclusions about what the common law in New York was

· Seemed to be contrary to the Rules of Decision Act “The laws of the several states, except where the constitution, treaties or statutes of the United States shall otherwise require or provide, shall be regarded as rules of decision, in trials at common law, in the courts of the United States, in cases where they apply.” But the SCt held that the RDA did not apply (no need to worry about this statute in this class.)
Erie Railroad v. Tompkins

· When a federal court is sitting in diversity entertaining a state law cause of action, then the federal court must look to what the state’s courts say, in particular the state supreme court

· Facts = Tompkins (a citizen of Pa) sued Erie RR (a citizen of NY) for negligence in connection with an accident in Pa in which he was trespassing on Erie’s property
· Q = What is the duty of care to trespassers?

· Upshot:  When entertaining a state law cause of action (e.g. in diversity, supplemental jurisdiction) the federal court should apply state law as interpreted by that state’s court

· This applies to common law cases too!

· In Erie, this means look to the Pa SCt
· Some say there is no such thing as federal common law, but that is false.
· Boyle v. United Technologies Corp
· Facts = Estate of a serviceman sued a federal military contractor under Virginia tort law in federal court (under diversity) for a design flaw in a helicopter that led to his death. Contractor asserted federal defense of immunity for federal military contractors
· The only federal law being appealed to was made up by federal courts.  There was no statutory law

· There is federal common law.
· there may be a federal interest giving a federal court common law making power but diversity or supplemental jurisdiction itself does not create such an interest
Binding Nature of State Court Decisions in the State Court System

· Scenario 1:  New decision announced by Va trial ct (circuit ct).  Not binding authority anywhere.  That is, no court is obligated to follow that Va trial ct’s decision concerning Va law.  Strong precedential value for another Va trial ct deciding cases of Va law.  Will strongly suggest how the law should be decided, but a Va trial ct could decide differently – i.e. could overrule.  A mere source for arguments for Va Ct App or the Va Supreme Court.

· Scenario 2:  Va Ct App asserts now decision on Va law.  Binding authority over trial courts (circuit cts).  Sometimes limited to circuits.  Such trial courts are obligated to follow that the Appellate Ct’s decision even if legal circumstances have changed and the appellate courts would surely decide differently now.  Precedential value for Ct App.  Will strongly suggest how the law should be decided, but a Va Appellate Ct. could decide differently – i.e. could overrule if legal circumstances have changed.  A mere source for arguments for the Va Supreme Court.

· Scenario 3:  The Va Supreme Court issues a new rule of Va law.  Binding authority over trial courts and appellate courts within the state of Va.  Such courts are obligated to follow the Supreme Court’s decision even if legal times have changed.  Precedential value for the Va SCt 
Will strongly suggest how the law should be decided, but the Va Supreme Court could decide differently – i.e. could overrule if legal circumstances have changed.

· It’s the same model in federal court concerning federal law
· HYPO:  P sues D in federal court in diversity under Pennsylvania law.  The last Pennsylvania Supreme Court decision on point is 80-years old.  It looks like they would decide otherwise now.  Does the federal court follow the decision, the way a Pa trial court would?
· NO: A federal court making a decision about Pennsylvania law should predict what the Pennsylvania Supreme Court might do.

· “Predictive Method,” generally accepted method for federal courts when determining state law
· Why? Unlike in Pa state court, there is no appeal from the federal court to the Pa SCt. (Although there is such a thing a certification of a question to most state courts.)

· The prediction by the federal court is not binding on Pa state courts 
· HYPO:  The last Pennsylvania Supreme Court opinion on point is an 80-year old case.  You think they would decide otherwise now.  The change in the law would be to your benefit.  Your case is a diversity case.  Where do you sue, in a Pennsylvania state trial court or in a federal district court?

· Would chose federal court, because it will predict what the Pa SCt would do, while the Pa trial court would use the old Pa SCt case.

· Implies that issues of state law will be treated somewhat differently in federal court – in state court you have to wait for the Pa SCt to overrule itself
· Suing in federal district court is an easier avenue to get the new law
· HYPO:  You are federal district judge in the E.D. Va. Entertaining a question of Virginia law.  The only cases on point are a 20-year-old decision by the 4th Circuit and conflicting 5-year-old decision by a Va. trial court.  Is the 4th Circuit decision binding authority for you?

· Not binding but a prediction and its prediction is out of date, given the new data 
What is the procedural power of a sovereign when its courts are entertaining another sovereign’s cause of action?
· State court entertaining sister state cause of action (Horizontal Erie – Green’s term, not in common use….)
· Federal court entertaining state cause of action (Erie)

· State court entertaining federal cause of action (sometimes called “reverse Erie”)
Horizontal Erie

· HYPO:  P and D (both Pennsylvanians) get into a car accident in Pennsylvania.  P sues D in state court in Virginia under Pennsylvania law.  Can the VA court use Virginia’s:

· Rule on D’s duty of care:  No.  Must use PA.  (Substantive)

· Service rule:  Yes.  (Procedural)

· Pleading standard:  Yes.  (Procedural)

· Statute of limitations:  Yes.  (Procedural)

· Rule on who has the burden of proof for contributory negligence:  No.  Must use PA.  (Substantive)

· HYPO:  P and D (both Pennsylvanians) get into a car accident in Pennsylvania.  P sues D in state court in Virginia under Pennsylvania’s wrongful death statute.  Pennsylvania’s wrongful death statute says “a plaintiff may not sue for wrongful death under this statute more than 2 years after the death occurs.”  Virginia’s statute of limitations for wrongful death is 3 years.  P has waited 2 and a half years after the death to sue.  Is he barred?

· Sometimes these statutes of limitation are folded into the cause of action because they intend them to go with the statute to other jurisdictions.

· SCOTUS has never answered this question of whether VA could prefer its procedure over PA’s substance
· Two possibilities

· forum must use other sovereign’s law

· forum has discretion

· Borrowing Statutes
· The forum state’s statute of limitations incorporates the time period of the state that provides the cause of action to keep plaintiffs from forum shopping
· e.g. borrowing Pa. S.O.L. to keep people from flooding Va. courts
