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Claim Preclusion:

The purpose of this is efficiency.

· Argument that this is not true: 

· You have to bring all your claims in the first lawsuit because you don’t want to be precluded in the future.

· Hard on plaintiffs because they sometimes have to anticipate all causes of actions, and therefore anticipating future damages. Sometimes impossible (plaintiff could not have known about a cause of action, but is nevertheless barred)

· Errors in the first lawsuit cannot be corrected in subsequent lawsuits. 

· The balancing act in federal courts leans in favor of everything having to be brought in the first lawsuit.

Scope of a Claim (Restatement (Second) of Judgments §24):

· Despite the fact that the evidence would be different, there is claim preclusion in certain situations.

· You can be barred from bringing a claim even if you didn’t know you had this claim, although actions arising after filing generally do not have to be brought

· The idea of finality is very strong. 

· Commercial Box & Lumber Co. v. Uniroyal Inc.: P sued D about costs associated with performing the contract – having to deliver to a new location with stricter rules. P then sued about money that was withheld by D. Both causes of action arose out of the same performance of the contract.
· Court found that claim preclusion did not apply because these were different claims.
· Green doesn’t think this is right and that there might have been another justification: D asked P to bring multiple lawsuits because they wanted to accommodate the payment issue in a different suit (consenting to not have claim preclusion). This has to be the primary reason for claim splitting.   
Examples:

P sued D under civil rights acts and a new Supreme Court case decides that damages are available.

· Claim precluded – same transaction, P could have brought the novel argument that the P in the Supreme Court case did.  This is even if you could not have known that the law would change. 

· But this is unfair? Think about the policy reasons though…the flood gates would open and everyone would want their case heard again based on new law.

P sued D for asbestos exposure and sues for harm. P recovers and then develops cancer. P sues again for this harm. 

· Claim precluded – same transaction, could have sued for this in the first lawsuit even if you didn’t know that you are going to get cancer (you had a cause of action, either IIED or increased risk), even if there was a cause of action (courts would say that this doesn’t matter). 

· some courts have allowed for a second suit, but usually in these cases there was not a possibility of a suit at the time of the first suit for the risk of cancer.

“On the merits” – Restatement (Second) of Judgments §20

Not on the merits;

· Dismissal for lack of SMJ, PJ, venue, nonjoinder or misjoinder or parties.

· Voluntary dismissal without prejudice 

· By statute or rule, the judgment does not operate as a bar to another action on the claim.

· Valid and final judgment that rests on the prematurity of the action 

Dismissed for failure to state a claim(rule 12(b)(6)) – claim precluded because it is “on the merits,” unless the court says w/o prejudice – you usually had the opportunity to amend  

· Disadvantage: The argument is that if P were able to get to discovery, they could have discovered something that would have saved that claim.

· Trying to prevent fishing expeditions though.

· If we are worried about frivolous lawsuits, then that is why we have Rule 11. 

Issue preclusion:

A new lawsuit where claim preclusion doesn’t apply but there is an overlap of issues between the new lawsuit and the previous lawsuit. 

· Issue was: (1) actually litigated and decided (2) litigated fairly and fully; and (3) essential to the decision, then the earlier determination of the issue precludes relitigation of the issue by someone who was a party or in privity with a party in the earlier litigation

Cannot be bound by issue preclusion unless you or your priviy were in the lawsuit. If this were not the case, then it would violate Due Process (one narrow exception sometimes recognized by courts: someone knew about lawsuit and could have intervened of right but didn’t and if he do not issue preclude them a party in the first suit will be subject to inconsistent obligations)  

· A different question is: who can use issue preclusion? (we will talk about this later).

Little v. Blue Goose Motor Coach: 

BG ( L for negligence looking to recover damages to their vehicle, BG wins

L ( BG for negligence and recklessness (previous  court did not have the compulsory counterclaim rule)

Court concluded that since, in the first action, the court found that L was negligent, he was precluded from bringing up a new suit for his damages (D would use the contributory negligent issue as a defense).

· It as determined that he was negligent so he cannot recover.

· Question: Contributory negligence is not an affirmative defense for recklessness so why was the recklessness not still available ?

· Illinois law requires that P proves their exercise of due care in lawsuits they bring (since BG prevailed in the first action then they must have showed it). 

· Are wives and husbands in privity in terms of issue preclusion so that a wife is barred from bringing an issue that their husband lost on? Marriage is not virtual representation and therefore issue preclusion does not apply to spouses. 

Examples:

P sues D for breach of contract and D brings defense about P lying about C Corp.’s oil assets. D loses. P sues D again and D introduces two defenses. Statute of frauds (contract should have been in writing) and P lied about the C Corp’s coal assets.
· No issue preclusion: statute of frauds (was never brought up in the first case so it wasn’t decided).

· Sometimes there is flexibility with what the issue is (oil vs. coal). A court is likely to find that these are the same issue – the issue about whether P lied about the assets of the company were already decided in the first suit.

Jacobson v. Miller: 

Landlord suing to tenants for failure to pay rent. One D says that he didn’t live in the apartment at the time that the landlord is looking for rent but admitted execution of the lease. Court doesn’t buy this argument and finds for P. Landlord sues again for more rent that wasn’t paid. D argues that the lease was invalid and P says that that the issue was actually litigated and decided in the first suit. 

· The question here is whether admissions count as actually litigated and decided so that there is issue preclusion effect. 

· The court said no because there are reasons other than the merits for why a party may admit something. 

· His other argument was just that good (he was wrong though).

· Didn’t think this was a convenient time to bring it up.

· We want to encourage admissions because they support the purpose of efficiency in lawsuits so therefore we don’t want these to be binding in subsequent suits/
What else counts as actually litigated and decided
P sues D and D brings up the contributory counterclaim affirmative defense. No evidence is offered from either side. Is D precluded from relitigating P’s contributory negligence in a lawsuit?

· The issue was actually litigated and decided – the fact that D didn’t offer any evidence might have been because there was no evidence and that’s a good reason to consider the matter actually litigated and decided
Default judgment? Are the issues actually litigated and decided - NO
· Why might issue preclusion be be unfair? Reasons for why a person defaults without actually being about the merits.

Summary judgment? Are the issues necessary to decide for sum j actually litigated and decided - YES
· The fact that no reasonable jury could find in favor of the nonmovant is a good reason to think that issue was actually litigated – the nonmovant had not evidence…
Consent judgment? 

· Why ask for a consent judgment when you settle?

· Brings double enforcement to the settlement

· if the P sues again, it is not merely a breach of contract (breach of the settlement agreement) – but it is also claim precluded
· Some courts used to consider consent judgments to have issuer preclusive effect

· less common now

· should make sure to say in the consent judgment that there will not be issue preclusion for future claims.

Essentiality Requirement
Some states do not use essentiality argument, but simply investigate whether trier of fact made a serious determination about issue.

Cambria v. Jeffery:

J ( C

Court decided that both parties were negligent.

C ( J

Jury finds for Cambria and judge brings up issue preclusion and says that Cambria cannot win and rules in favor of J. 

The court ultimately found that there was no issue preclusion because the issue that was essential to the finding in the first action was that J could not recover from C because J was contributorily negligent. The court may not have really thought about or decided if C was negligent in the first action so therefore litigation of that issue in second case should not be precluded.

· Figure out who won and what was necessary for that judgment. 

· Some states do not use the “essentiality” requirement and think about whether the issue was taken seriously or not in the first issue.   

P sues D for interest on note. D alleges that there was no note and his obligation to pay interest was released. P wins. P then sues for principle. D brings up the defense that there was no note. Issue preclusion?

· Yes, P had to show that there was a note AND that there was no release before the court could determine in favor of P.

· If D won in the first action on the basis the fact that there was no note and if there was there was a release of the obligation to pay interest? Either defense was sufficient to find in favor of D and neither is necessary. Problem.
