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· Supplemental Jurisdiction

· Tied to cases and controversy requirement in Art. III

· Narrowed by statute in 28 U.S.C. § 1367

· First, one cause of action must have own source of SMJ (diversity or fed ques) 
· Second step see if cause of action without its own SMJ is part of same case or controversy as core action that has SMJ

· Next if core action is diversity, see if an exception  to supp jur in 1367(b) applies
· An action by plaintiff might not have supplemental jurisdiction if it falls under exceptions (claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules)

· Ex. P (NY) sues D (Tx) for battery in the federal district court for the district of NJ. D counterclaims for his damages below jurisdictional min. There is sup jur because the counterclaim is part of the same const’l case or controversy as P’s action against D and  the exceptions in 1367(b) don’t apply because the counterclaim is not an action by P. 

· P brings in insurer (Ill.)

· Is it possible for jurisdiction min to be satisfied? NO because cant be more than 20k.  No source of SMJ on its own. 

· But does it have sup jur? Part of same const’l case or controversy. But problem here is that X brought in under Rule 14 by Plaintiff. So it looks like no sup jur.

· Should there by sup jur?
· P doesn’t seem to be trying to get around the requirements of diversity. Before 1367 courts would give it Supp Jur. 

· Should fed cts look to congressional intent? 

· Congress didn’t intend to forbid sup jur in this case

· but in Allapattah it looked to the plain language of  1367

· Sometimes not a good idea to write a statute. 

· Courts would have done a better job if they had approached these issues in a common law manner
· You could also argue that there is Supp Jur because P’s action against X is not an action by a plaintiff against someone made a party by R 14, but an action by a counterclaim defendant against someone made a party by R 14. 

· What would happen here?

· Usually would just insurance company about the lawsuit, and the insurance company can defend you here. They are still bound by the lawsuit in the second lawsuit. 

· But if the insurance company refused to pay, P would have to sue them in state court

· Two ways to be part of same case or controversy.

· Action w/o own source of SMJ shares common core of operative fact with cause of action that has own source of SMJ
· Success of action w/o own source of SMJ depends upon success of action with SMJ 

· Impleaders are part of the same const’l case or controversy
· Exxon Corp. v. Allapattah: case about supplemental jurisdiction.

· 1st Ex: P1 (NY) sues D (NJ) under state law battery for 100k and joins with P2 who sues D for 25k. Yes, Supplemental Jurisdiction. It doesn’t fall under any exceptions in 1367(b), which speaks of “claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules” They forgot to include claims by plaintiffs joining under rule 20. 

· 2nd Ex: P1(NY) and P2 (NJ) sue D (NJ) as coplaintiffs. Why isn’t there sup jur for P2’s action according to same argument as above? Reason given in Allapattah – P1’s action is not an action over which federal courts have original jurisdiction because it is infected or contaminated by P2’s action against D (i.e., there is no action with its own source of SMJ to be the anchor for actions with sup jur). Supreme Court not willing to say this has supplemental jurisdiction, they couldn’t swallow the plain language of the statute here.
· P(NY) sues D1(NJ)(100k) and D2(NJ)(25k): No sup jur for P’s action against D2  because falls under exception – it is a claim by a plaintiff against someone made a party under R 20
· P(NY) sues D1(NJ)(100k) and D2(NY) (100K): no sup jur for P’s action against D2 – P’s action against D1 is not an action over which federal courts have original jurisdiction because it is infected or contaminated by P’s action against D2 (i.e., there is no action with its own source of SMJ to be the anchor for actions with sup jur). 
· Disclosure

· Affirmative obligation to give over materials w/o being asked

· R 26(a)(1)(A) – disclosure at beginning of the discovery period

· Only need to give over information that is favorable your case, such as names and addresses of individuals with discoverable information that the “disclosing party may use to support its claims or defenses, unless the use would be solely for impeachment”.

· Only need to give over “the good stuff.”

· 26(a)(3) – pretrial disclosure

· Must tell 30 days pre-trial what witnesses will be called and what evidence/documents will be used (except impeachment evidence)
· So no real surprises at trail

· Separate rules for testifying experts

· Must disclose material beforehand to allow other side to prepare for cross-examining of experts – will discuss later
· Why exception for impeachment? 

· You want surprise on witness. 

· You caught them in the act of lying. 

· If they have access to impeachment, you couldn’t catch them with lying.

· Discovery

· Asking for things from other side.

· Done mostly without court intervention.

· If they object, they can be compelled by the court, eventually.

· Scope of discovery

· 26(b)(1): must be non-privileged, relevant to any party’s claim or defense, can be inadmissible if reasonably calculated to lead to the discovery of admissible evidence (need not be admissible evidence that you ask for).

· Hearsay: not admissible at trial but it is discoverable. As long as its reasonably calculated to lead to the discovery of admissible evidence. 
· 26(b)(2)(c): If discovery is unreasonable (too cumulative, duplicative, can be obtained from another source that is cheaper, or less expensive) or too burdensome, then can refuse.  Also if it comes too late in the discovery or if the benefits do not outweigh the costs of finding something.

· Mechanics of Discovery


· Rule 36: Requests for Admission

· Better than an interrogatory; factual allegations admitted by the party.  Takes the matter away from the jury.

· Can’t request an admission from someone who is not a party.

· Co-plaintiffs or defendants can request admissions from people they are not adversaries to.

· Rule 45: Subpoenas!

· Submits non-party to the court’s authority.

· Used for getting documents from non-party (subpoena duces tecum) or getting them to appear at a deposition, or getting them to appear as witness at trial

· You only subpoena if they are unwilling, you can interview willing witnesses. 

· Subpoenas drafted by lawyers, get signed by clerk of ct
· Territorial limits – must get from appropriate district court, even if suit is in another district court
· But basically all done by lawyers
· Rule 34: Requests for production of documents
· Gets documents from a party in the lawsuit

· Make it so they cant construe it narrowly. 

· Culture about how you do it in firm. 

· Rule 33: Interrogatories

· Interrogatories to the other party in the suit.

· Good at getting background info you need to find out whom to depose

· Rule 30: Deposition by oral examination

· On the record examinations outside of court.  Can be used to impeach someone’s testimony.

· You can object during depositions, but it is good to answer even if you object, otherwise objections will end the deposition and motivate other side to bring motion to compel
· So answer but reserve objection to presentation of material at trial

· When asked for privileged matter you have to refuse though because damage will be done by giving the material over

· Rule 30(d)(3): Motion to terminate or limit

· Sometimes, you have to end the deposition

· 30(d)(3) Motion to Terminate or Limit. 
(A) Grounds. At any time during a deposition, the deponent or a party may move to terminate or limit it on the ground that it is being conducted in bad faith or in a manner that unreasonably annoys, embarrasses, or oppresses the deponent or party. 
· Examples

· During discovery it has become clear that D was looking the other way while driving his car P’s lawyer thinks that D would have admitted this allegation if it had been put in P’s compliant. What does P’s lawyer do? 

· Take issue away from jury how?

· Requests for Admission Rule 36. 

· Better than interrogatory because they take matter away from the jury. 

· Could be done through amendment of complaint to add allegation and of D’s answer to include an admission to the allegation.

· Not really a discovery rule, but taking matter away from jury and scope of discovery.

· X was a witness to the car accident that P is suing D for May P’s lawyer use R. 36 to request an admission from X that D was looking the other way? No, cant do this from a nonparty.

· Can an insurer impleaded request an admission from the P, or a P from a co-P? 

· First, makes sense because insurance company can bring up D’s defenses and should be able to get admissions from P. 

· Even between co-Ps, they may want to get stories in sync. You are not adverse to these people but still can get admission from them
· You may get admissions from any party.

· The P Corp. is suing the D Corp. for violations of antitrust law Counsel for the P. Corp. wants any docs that the X. Corp. might have concerning agreements with the D Corp. to fix the price of widgets, What should counsel for the P Corp. do? 

· No document request for non-parties. 

· Rule 45: subpoena. Particular name for this Subpoena:  latin name.  duces tecum.

· Show up and bring all the papers.

· X Corp can make objection to this though. 

· You can ask nicely though.

· Privileges

· Privilege against self-incrimination

· Right to refuse to testify if testimony will incriminate you (criminally).

· No right against “self-inliablization”; no right to not testify if it will make yourself civilly liable. You can’t say I refuse to testify in a civil suit because I will lose money.

· So privilege against self-incrimination is relevant to a civil case only if testimony will inspire criminal prosecution – usually not a problem for defendant because criminal action usually comes first
· Can be a problem in civil case for witnesses who will refuse to testify on basis of privilege
· Other privileges – attorney-client, spousal, priest-penitent - generally common law

· Fed. R. Evid 501 – choice of law – state privileges sued in fed ct when P sues under state law, fed privileges when P sues under federal law
· Spousal Privilege: cannot compel spouse to testify against defendant (belongs solely to the spouse, not the defendant) 
· Marriage, spouse can refuse to testify against you.
· Also spousal privilege for confidential communications between spouses (can be asserted by defendant over objections of spouse, or former spouse).

· Communications during marriage, and they want to have spouse testify, you can say at the time I made that statement we were married.   

· Attorney-Client Privilege

· Communications

· Made between privileged persons

· In confidence

· For the purpose of obtaining or providing legal assistance for the client.

· Can’t ask about communications between the client and attorney.

· Justification is to encourage free communication

· But does it?

· Interrogatories, discovery requests must be answered truthfully -  client cannot refuse to answer or lie because facts were communicated in atty-client privileged way
· Clients can’t lie; if s/he tells you one thing in confidence but says another thing in trial, you have to inform the court.

· Notice that tension here is greater in civil cases

· In criminal cases, the client can simply refuse to testify 

· So is atty-client privilege really encouraging free communication? Won’t clients hold back, knowing that if they say something bad the lawyer will force them to say it at trial and in discovery?
· The privilege is definitely narrow than people think it is and so encourages free communication less that people assume

· BUT it does provide wiggle room for client to say stuff that would look bad if the other side got it and nevertheless the lawyer can keep to obligation to not offer evidence he knows to be false 

· Nowhere near as broad as others think though. 

· Priest-Penitent Privilege

· Doctor-Patient Privilege

· Work Product Privilege

