COMPLAINTS AND PLEADING STANDARDS FOR COMPLAINTS

Assuming that we’re going through the federal courts

DRAFTING A COMPLAINT

Rule 8- discusses necessary content
a) Claim for Relief. A pleading that states a claim or relief must contain:

· This applies to a counterclaim, cross-claim, complaint (original pleading), third-party complaint (ANY pleading that asks for relief)

1. A short and plain statement of the grounds for the court’s jurisdiction

· Should mention not just facts that give subject matter jurisdiction, but the particular statutory ground of SMJ 
· Personal jurisdiction- just need to plead facts that show that there is PJ 

2. A short and plain statement of the claim showing that pleader is entitled to relief

· One thing that this means is that you need to state a claim- what you say needs to add up to a violation of the law

· E.g. for negligence action, must alleged

· D’s duty to P

· D’s breach of duty 

· P’s Damages 

· Causation (including proximate causation) of P’s damages from D’s breach

· Complaints that fails to state a claim might seem rare, but are in fact common

· Consider your relatives, who will often ask you whether they should sue for some wrongdoing done to them when they have no damages
· If drafted in a complaint their allegations would fail to state a claim

3. A demand for relief 

Need to distinguish the elements of the cause of action, which the plaintiff must have in his complaint to state a claim, from Affirmative Defenses :

· Although if an affirmative defense is shown the plaintiff cannot win, the plaintiff does not have an obligation to plead its absence in order to state a claim

· If defendant wants these issues addressed, defendant has to plead it (burden of allegation)

· If the defendant forgets or doesn’t realize it’s there- the case moves on as is

· If defendant doesn’t mention an affirmative defense in answer, he can amend his answer (with some limitations)
· Reason- you may not know you have an affirmative defense until the discovery phase because that’s when you get evidence from the other side
· Types of affirmative defenses
· Contributory Negligence- plaintiff was negligent and that negligence combined with the D’s negligence to cause P’s harm
· Plaintiff doesn’t have to mention her lack of contributory negligence in order to state a claim
· Statute of Limitations
· Claim Preclusion- same parties already had a case about this and the plaintiff lost (or even won)
· Defendant needs to bring it up or the case will go on AGAIN

· Settlement- parties already settled the matter, which means the plaintiff promised not to sue in exchange for something (eg an amount of $)
· If defendant forgets to plead settlement, trial moves forward

So far we have seen two types of defenses the defendant can bring up:
1. Failure to state a claim

a. The P’s allegations, even if true, do not add up to a violation of the law (the P has not alleged all the elements of a cause of action)

2. Affirmative defenses

a. The P’s allegations may state a claim, but the D alleges something in the answer that, if she can prove, will bar liability to the P
But there are other defenses
3. Negative defenses

a. The D simply denies all or some of the factual allegations in the plaintiff’s complaint

i. Eg “I was not negligent” “you did not suffer damages”
4. Procedural Defenses-
· There is something wrong with the case that means that it has to be brought again

· These do not bar liability entirety 

· Example 

· lack of subject matter jurisdiction

· Cannot be brought in federal court, must be brought again in state court

· Improper service

· Need to bring suit again with service done properly

· In these situations, the case won’t die

*Can bring up more than one type of defense and defenses that are inconsistent with one another*

BURDENS: ALLEGATION AND PROOF

Burden of Allegation- plaintiff needs to allege the elements causes of action (state the claim) – he has the burden of allegation concerning them
· If plaintiff fails to state a claim- defendant can bring a 12(b)(6) motion- the claim will be dismissed

· Sometimes called demurrer in state courts

· What if defendant doesn’t mention failure to state a claim, even though the P’s allegations do in fact fail to state a claim?
· CAN the judge, sua sponte (of his own accord), bring up that the plaintiff failed to state a claim? Most say SURE

· MUST the judge mention that plaintiff failed to state a claim? Some have said NOPE

· Green thinks that a judge must

· If Green is right, failure to state a claim would be like Subject Matter Jurisdiction

· Judge is obligated to bring it up SMJ even if the parties don’t

· Why? Judge is enforcing limitations on federal power and protecting state power 

· Green’s Example in favor of his view: Scenario- you sign a gambling contract, don’t pay, and your bookie sues

· Gambling contracts are illegal- so technically there is no claim stated

· But what if you, the defendant, don’t bring that up (you offer some other defense)
· Isn’t it odd to say that a court can let the case go forward, thereby aiding in the enforcement of an illegal contract? Isn’t the court obligated to bring up failure to state a claim?
· Party that has burden of allegation (P for elements of cause of action, D for elements of affirmative defenses) almost always also has burden of proof, that is, duty to prove through evidence at trial
· if both sides didn’t bring evidence, the side that had the burden of proof would lose
· Standard of Proof- what is required to prove the cause of action or affirmative defense
· Preponderance of the Evidence- common for civil cases (more probable than not)

· Clear & Convincing Evidence- higher than preponderance of evidence (sometimes used in civil actions)

· Beyond Reasonable Doubt- not used in civil actions: burden of government in proving guilt in criminal action

HOW DETAILED DO YOU NEED TO BE IN YOUR COMPLAINT?
History of Pleadings:

· Under common law there was only the pleading and trial period (no discovery)
· Pleading period was used to knock out unnecessary/frivolous cases
· 7 stages of pleading
· Requirement that you not be conclusory in your allegations
· Couldn’t say: “defendant drove negligently”
· had to allege facts that lead to the legal conclusion
· Eg defendant drove drunk and so was negligent

· Specific writs for certain actions (really strict and detailed)

· If you used the wrong writ for the wrong action, case would be dismissed 
· Reform through Field Code (called fact pleading or code pleading)
· Got rid of particular writs

· Still no discovery- still used pleading period to get rid of actions without merit before trial
· Still prohibited conclusory allegations

· Still required detail in factual allegations

· Federal Rules of Civil Procedure gave up on this old system (created notice pleading)

· True innovation was discovery

· A period after pleading and before trial in which parties exchange information 
· Through document request, depositions

2 ways to get rid of frivolous cases in modern federal courts

· 1) summary judgment: Rather than relying on pleadings, you can kill the case AFTER discovery with the motion for summary judgment

· Saves cost of trial

· Problem- now discovery is getting expensive

· As a result courts are now moving back towards increasing requirements for greater particularity in a pleading to weed out frivolous actions (eg Twombly)
· 2) Rule 11- people who make factual allegations without evidentiary support will be sanctioned (punishing people for frivolous lawsuits)

· When you find out after discovery that the plaintiff violated Rule 11, you sanction the lawyer so it doesn’t happen again

· They’re not using it enough in federal court (in Green’s opinion)
· Particularity in pleading is not used to solve problem of frivolousness 

· Pleading needs only to give notice:

· let defendant know what the case is actually going to be about 
· Reasoning for reform

· Requirement of particular and non-conclusory pleading can keep meritorious cases from going forward

· P cannot plead with particularity because D has the requisite information
· P can’t get information because nothing like discovery is possible

· Requirement of particular and non-conclusory pleading can fail to stop frivolous cases from going forward

· Frivolous action is one in which P’s allegations lack evidentiary support
· But demanding particularity does not address this problem directly – a plaintiff who lies can be as particular as he wants

· Particularity is only a proxy for evidentiary support

To repeat: 3 things that can be wrong with a complaint

1. Level of Specificity in factual allegations: Fed. R. Civ. P. 8(a)

· 8(a) does not require much specificity, but a complaint can fail to satisfy it

2. Legal Sufficiency of factual allegations: Fed. R. Civ. P. 12(b)(6)

·  Complaint can fail to state a claim 
3. Evidentiary Support for factual allegations: Fed. R. Civ. P. 11, 56
· Factual allegations can lack evidentiary support

· This is not a problem that you can’t tell by just looking at the complaint- the other 2 you can

**Examples in Powerpoint**
