Notes 8/28/12
-Pleading must contain (Rule 8(a))

· Statement for court’s jurisdiction

· short and plain statement of claim showing pleader entitled to relief 

· Demand for relief sought (may include relief in the alternative, or different types of relief)

-Language of 8(a) general because it deals with all pleadings asking for relief (crossclaims etc.)

-Claims have to add up to violation of the law (must state a claim)
-OK if complaint for negligence doesn’t allege Plaintiff’s due care (defendant must allege, it is an affirmative defense)

Distinguish:

1. Burden of allegation


- on P concerning elements of cause of action, on D concerning affirmative defense


2. Burden of proof


-burden of proving at trial

- almost always on party that has burden of allegation, 


3. Standard of proof


- usually preponderance of evidence in civil actions, sometimes clear and convincing evidence

-Variety of defenses (Defendant)


1. Failure to state claim


2. Affirmative defense


3. Negative defense (most common) 

4. Procedural defense (only ends action in that jurisdiction at that time)

-Can make multiple types of defenses in same response (e.g. statement fails to state claim, the court lacks jurisdiction, AND Plaintiff was contributorily negligent)

-Use Form Book to ensure you got all elements of claim in

-12(b)(6) Motion: Motion to Dismiss (demurrer) for failure to state a claim

-Court has to bring up subject matter jurisdiction even if parties don’t (sua sponte-action brought up without formal prompting from a party)

-How detailed to you have to be in a complaint?
· Rule 8(a)-short and plain statement

-Common law pleading process was hyper technical

-reform of common law pleading through Field Code 

· Called “Fact” or “Code” pleading

· but still required detail and “non-conclusory” allegations

-Modern approach-Notice pleading

· A result of discovery process

· High pleading standards don’t weed out frivolous actions (need discovery and the summary judgment and Rule 11) (frivolous litigants will just be more specific in their lies)

· under heightened pleading standards a suit with merit can get tossed because P does not have  evidence that is solely in control of D

· Balancing meritorious cases v. fishing expeditions

· Weed frivolous actions after discovery w/ motion for summary judgment (plus possible R 11 sanctions)
-Discovery getting very expensive (still cheaper than trial)-pressure to move back to the old pleading standards

-Rule 11 sanctions frivolous litigants, but problem is  failure of Fed. Courts to use Rule 11 to sanction frivolous litigants

-3 things that can be wrong w/ a complaint


1. Level of specificity of allegations (8(a))


2. Legal sufficiency of factual allegations (12(b)(6))


3. Evidentiary support for factual allegations (Rule 11)-can’t tell on its face (need discovery)

-What does it take to satisfy 8(a)?

· Sufficient particularity

· Let defendant know what case is about

· Roadmap for trial

· Admissions (what parties agree upon) incredibly time and money saving

-Particularity can be over-limiting 
- you get into discovery  and have to keep amending complaint
