November 13, 2012 Civil Procedure Notes:

I. Necessary Parties (Rule 19) 

A. This is important, although unpleasant 

B. Practical matter! 

C. 19(a)(1)(B)(i)

1. party would not be able to protect his interest unless he is joined

a. generally a problem when there is only a certain amount of money (from a fund) upon which a number of potential plaintiffs can make a claim

D. 19(a)(1)(B)(ii)

1. without joinder, would create dual, multiple or inconsistent obligations on someone already a party

2. inconsistent judgments doesn’t mean that a D may be held negligent in one case, but not in another. Good example is the vase example and the dam example

E. Hypos:

1. An African-American who had been refused by employment by a fire department us suing the city for racial discrimination in hiring. He is asking for preferential treatment in hiring by the fire department as a remedy for past discrimination. Are other African-Americans who have been refused employment necessary parties? 
a. Asking for injunctive relief, can the fire department just provide the relief to the P? Yes, so not good example of a necessary party 

2. In 1950, an African-American sues City for racial segregation of a park. Are other African-Americans who were discriminated against necessary parties?

a. Yes, can’t have the park segregated for one African-American and not another African-American – so all members of the class are necessary parties. Injunctive relief has to be with respect to the whole class 

3. Necessary party can arise concerning injunctive relief, although in most cases of injunctive relief necessary parties do not arise

F. When a party is necessary, join them IF it is feasible 

1. Can’t be joined if the party destroys diversity, no PJ, no venue

2. If joining is not feasible?

a. Figure out if a party is indispensable (Rule 19 (b)) – if they can’t be left out

i. more important consideration is whether there is there another forum for the suit that can bring in all the necessary parties

b. If they are indispensable, and can’t be joined, the whole case is dismissed

II. Intervention (Rule 24)

A. Intervention of Right (24(a))

1. Has to be a necessary party who interest isn’t already being represented

2. Intervention sometimes comes with conditions (not given full rights of the party – e.g. not able to settle)

3. Examples: 

a. African-Americans who have been refused employment by a fire department are suing the city for racial discrimination in hiring. They are asking for preferential treatment in hiring by the fire department as a remedy for past discrimination. May the white firefighters who could be affected by this relief intervene of right? 

i. If they are not allowed to intervene, they can sue after the relief is given, and the fire department could be subject to inconsistent obligations

ii. Are the white firefighters already being represented? If they are, then they can’t intervene 

(A) Department may settle which may not be in the interest of the white firefighters so they probably aren’t being represented by the fire department 

(B) Is there a problem with giving the white firefighters all the rights of a party?

(a) No settlement – you won’t get everyone to agree

(C) What if they don’t want to intervene? 

(1) If they knew and filed to intervene, they are bound to the adjudication so that the FD is not subject to inconsistent judgments later on (the exception to the rule that if you are not a party, you are not bound by the judgment)
(2) this is true in this scenario by federal statute, but there is some movement in state and federal courts to creating this type of preclusion outside this scenario

(a) cutting edge of preclusion law though
b. P wants to build a dump in some wetlands. Army Corp of Engineers refuses to issue a permit. P sues the Army Corp of Engineers. May people who live by the wetlands intervene on the side of the government? 

i. Good argument that the people have a right to intervene, Army Corp of Engineers is probably not focused on the interest of those people – focused on their own interest. What is the problem? the people may thwart the settlement (so let them intervene but not let them settle) 

ii. Or perhaps let them intervene only for the purposes of appeal if the government lost and didn’t want to appeal

iii. Could the Sierra Club intervene? 

(A) this is a question of standing – you will get this in federal courts (if you take it)

(B) in general require a concrete interest like the lowering of property values due to the dump  

B. Permissive Intervention (24(b))

1. court may permit anyone to intervene who 

a. is given a conditional right to intervene by a federal statute or

b. has a claim or defense that shares with the main action a common question of law or fact

i. very broad

2. Very rare, usually there is intervention of right

3. permissive intervention has the danger of complicating the suit

III. Intersection between joinder rules AND PJ and venue

A. Causes of actions joined under 18(a) by plaintiffs against defendants

1. each must satisfy venue statute and there must be PJ over the defendants for each

B. Joinder of defendants under rules 19 and 20

1. there must be PJ over each defendant, the venue statute must be satisfied with respect to all defendants 

C. compulsory counterclaims by defendants against plaintiffs

1. PJ is considered satisfied (or waived), venue statute need not be satisfied 

D. Permissive counterclaims by defendants against plaintiffs

1. majority view is PJ is considered satisfied and venue is no issue

E. Cross claims between codefendants or coplaintiffs

1. no extra PJ argument is needed, no extra venue argument is needed

2. coplaintiffs chose the forum

F. Third party complaints brought by defendants

1. there must be PJ over the third party defendant, venue statute need not be satisfied  

a. when anyone is being brought in court for the first time, they can object PJ

b. why venue need not be satisfied?

i. don’t have to look at the third-party complaint to see if it, one its own, satisfies venue statute

IV. Supplemental jurisdiction

A. Seems efficient when a claim is properly brought in federal court to allow related claims to be heard BUT there may be no SMJ

1. P (NY) sues D (NY) under federal securities law in federal court. P joins under Rule 18(a) a state law fraud claim against D (concerns same T/O). D impleads insurer I (NY) for state law contract claim. D also bring compulsory counterclaim for breach of contract (P didn’t pay all the money he owes under the securities contract). Slide for diagram

a. no diversity, and related claims are state law, so why is it ok for the case to stay in federal court

b. US Const. Article III. Section 2

i. judicial power shall extend to all cases and controversies
(A) not causes of actions, so the related claims are part of the same case or controversy of the action brought properly in federal court

2. General ideas (don’t get too wrapped around the terms)

a. pendent jurisdiction: generally applies to a P with an action that has its own source of SMJ who joins cause of action without its own source of SMJ but that arises from a common core of operative fact

b. ancillary jurisdiction: actions brought by people other than plaintiffs (counterclaims, cross-claims) that lack their own source of federal SMJ but have a common core of operative fact with the action that does. Also includes actions (whether by P or others) that is animated by or dependent on the success of the actions that has SMJ – e.g. impleaders and P’s supplementary proceedings to effectuate judgment in action that had SMJ 

c. New term: SUPPLEMENTAL JURISDICTION

3. Constitution says what federal court can do, but there may be a statutory limitation

a. P (NY) sues D1 (NJ) for brawl. P joins D2 (NY) under Rule 20(a). Pendent jurisdiction?

i. there is a common core of operative fact (if only concerned about constitution, this could be in federal court) 

(A) but 1332 requires complete diversity so second action could not be brought in federal court

b. this question used to be answered by courts through looking to the purposes of the statute that created SMJ, but now answered through a separate statute:

c. 23 U.S.C. § 1367 – Supplemental Jurisdiction

i. when federal court has original jurisdiction, the court shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the Constitution 

ii. Exceptions:

(A) when original jurisdiction is only founded on section 1332 (diversity case), district courts shall have supplemental jurisdiction over claims by plaintiffs against persons made parties under Rule 14, 19, 20,or 24 of the F.R.C.P. or over claims by persons proposed to be joined as plaintiffs under Rule 19, or seeking to intervene as plaintiffs under Rule 24 of such rules when exercising supplemental jurisdiction would be inconsistent with the jurisdictional requirements of 1332. 

(1) doesn’t apply when jurisdiction is founded on federal question (just need to satisfy (a) of the statute

(a) what if D is granted summary judgment on the federal securities action. Must the court dismiss the state law cause of action? No, they may hear it

iii. the court may decline to exercise supplemental jurisdiction (part (c)) if

(A) the claim arises a novel or complex issue of state law

(B) claim substantially predominates over the claim or claims over which the court has original jurisdiction

(C) court have dismissed all claims over which is has original jurisdiction

(1) depends on how early the claim is dismissed 

(D) in exceptional circumstance, there are other compelling reason for declining jurisdiction (“fuzzy thing”)

d. Examples 

i. A (NY) sues B (NY) under federal securities law. A joins state common law fraud claim against C (NY), an auditor for P who was also responsible for the fraud. Supplemental jurisdiction?

(A) Same case/controversy 

(B) exceptions don’t apply because the jurisdiction is under federal question not diversity 

ii. A (Cal.) sues E (Nev.) (B’s employer) under state law for a battery committed by B (Cal.). E impleads D. B then brings a suit against A on the harm done to B in their fights 

(A) Same case/controversy? Yes

(B) any exceptions apply? have to worry about them b/c case is brought by diversity

(1) no, action is not brought by plaintiff 

