Counterclaims (cont'd)

13(a) - Compulsory Counterclaims

· Why? Efficiency (for witnesses and court) - don't want to give D discretion as to whether to bring a separate lawsuit when it concerns the same T/O.

· Parallels the rule re: claim preclusion 

· Biggest way (with claim preclusion) you can screw over your client - probably good to know these rules.

13(b) - Permissive Counterclaims



Parties are already in adversarial position - certain efficiencies, but not enough to 


make it compulsory when action concerns different t/o. Applies to defendants, third 


party defendants, counterclaim defendants, or crossclaim defendants
Other Joinder Rules
 Two Questions:

1) Are people already adversaries?

2) Does the cause of action concern the same t/o of an action already being litigated?

· If no to both, joinder is actually forbidden (no efficiencies gained by joining)


Ex. P sues D1 for breach of contract; P joins an action against D2 for unrelated battery.

· If yes to one and no to the other, joinder is permitted, but not required.


Ex. Rule 13(b) - D joins a counterclaim against P for breach of an unrelated contract

· If yes to both, joinder is required.


Ex. P sues D for battery, D joins an action against P for his damages in the brawl.


Ex. P joins an action against D for defamation concerning statements that D made during 

brawl

Rule 13(g) Crossclaim Against a Coparty.  May state a claim against a coparty if it arises from same t/o as original action or counterclaim.  May include claim that coparty is or may be liable to crossclaimaint for all of part of a claim asserted in the action against crossclaimaint.


Ex. P sues D1 and D2 for battery. D1 joins action against D2 for his damages in brawl.


Question: P sues D and D's employer E for a battery committed by D in the course of D's 


employment. May E cross-claim against D for indemnification?


Answer: Yes, because claim concerns same t/o as original action. However, not required.


Question: If E chooses not to cross-claim for indemnification, may E nevertheless cross-
claim against D for D's pilfering office supplies?


Answer: No, E's claim arises from different t/o and parties aren't already adversaries.


Question: If E chooses to cross-claim against D for indemnification, may D join an 
action against E for E's failure to pay back wages?


Answer: Yes he may, because E's crossclaim made them adversaries (permissive 
counterclaim under 13(b)).

Rule 18(a). Joinder of Claims. Party asserting claim may join as independent or alternative claims as many claims as it has against opposing parties.


Ex. P sues D for battery.  P joins claim against D for breach of unrelated contract.


Question: P sues D1 and D2 for damages in a battery. May D1 cross-claim against D2 for 
breach of unrelated contract?


Answer: No.


Assume that D1 cross-claims against D2 for his damages in battery. May D1 now join an 
action against D2 for breach of unrelated contract?


Answer: Yes, since D1's cross-claim has made them adversaries.


P (NY) sues D (Conn.) in federal court in D. Wyo for a battery that occurred in Wyo.


P joins an action against D for another battery that occurred in Texas.


Allowed under joinder rules? Yes, under 18(a)


Is there PJ for Wyoming battery claim? Yes.


For the Texas battery? No, therefore the Texas battery claim would be dismissed.


Is venue proper for Texas battery claim? Nope.


***Each cause of action joined against a defendant under 18(a) must satisfy PJ and venue rules.

Rule 20. Permissive Joinder of Parties
(a) Persons Who May Join or Be Joined.
    


Question: A, B, and C, each driving separate cars, get into a car accident?


May both B and C sue A? Yes.


Must they? No.


May A sue both B and C? Yes.


Must he? No.


Question: P entered into two contracts, one for D1 to build him a house and one for D2 to mow his lawn. D1 and D2 each breach their contracts, claiming that a term in the contract is unconscionable.  The same term is at issue in both contract.


May P sue D1 and D2 in the same suit for breach of contract? No, although it might make sense to allow it, given that they will be arguing about the exact same issue. The t/o is not the same.

Rule 13(h). Joining Additional Parties.  Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim.

Question: P sues D1 and D2 for a 4-car pileup in Vermont.


May D1 join X, who was the driver of the fourth car for D1’s damages due to X? No, under rule 14.  D1 not arguing that X is laible to D1 for all or part of D1’s liability to P.

May D1 cross-claim against D2 for damages D2's car did to D1's car? Yes, same t/o.


May D1 join X to that cross-claim? Yes, under 13(h) & rule 20.


Must D1 join X to that cross-claim? No.


Question: P sues D for battery concerning P's damages from a barroom brawl. 


May D counterclaim against P for his damages from a different brawl between P, D & X?


Yes, it would be a permissive counterclaim under 13(b).


May D join X to this counterclaim? Yes, under rules 13(h) and 20(a).

Impleaders, aka Third Party Complaints

Rule 14. Third-Party Practice

(a) When a Defending Party May Bring in a Third Party.
    (1) Timing of the Summons and Complaint.  A defending party may, as third-party plaintiff, serve a summons and complaint on a nonparty who is or may be liable to it for all or part of the claim against it. (such as indemnification action of employer against employee or contribution action between joint tortfeasors)


Question: P, Z & X are in a barroom brawl.  P sues Y, Z's employer, on the ground that 
Z's battery was committed in the course of employment.


May Y implead Z? Yes 

May Y implead its insurer I? Yes


If P sues Z, may Z implead X? Yes, if X is responsible for some of P's damages as a joint 
tortfeasor, Z can bring a contribution claim against X.


P (NJ) sues D (NY) in S.D.N.Y.  Suit is under MD battery law concerning a brawl 
between P and D in MD.  D joins an indemnification action against X, his insurance 
company.  D is found liable and it is determined that X must indemnify D under the 
insurance contract.  Subsequently, X sues D in New York state court for premiums that 
were past due at the time of D's impleader against X.  May the suit proceed? 


Nope.  X's claim for premiums was a compulsory counterclaim that needed to be brought 
in response to D's indemnification action against X, since both actions arise from the 
insurance contract. 
