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Counterclaims (cont.)

· 13(a) Compulsory Counterclaims

· Transaction or occurrence rule

· Sued in any capacity, must bring against the person suing you any causes of action that concern the same transaction/occurrence as the action against you

· Exceptions

· Not if CC requires joining a necessary party over which the ct cannot get jurisdiction
· When the counterclaim is already a suit in another proceeding (in such a case the defendant in an action in a state court without the compulsory counterclaim is trying to strip the state court of jurisdiction over the action by bring an action in federal ct to which the state court action is a compulsory counterclaim)
· Quasi in rem actions

· In a state court has the compulsory counterclaim rule: the compulsory counterclaim can’t be brought because it is an action over which federal courts have  exclusive federal subject matter; then cannot bring in state

· Purpose of 13(a): Efficiency (in terms of resources, witnesses, etc.)

· Compulsory counterclaim/ claim preclusion: Preclusion rules get more expansive as litigation/discovery gets more expensive; justified by the courts

· Claim preclusion: if I sue you, I must bring all actions that concern the T/O that is the subject of my suit [applies to suer rather than the person being sued]

· Requires judgment before it can be invoked; subsequent action is barred when there is a judgment

· Compulsory counterclaim: if I sue you, you must bring up all actions against the person suing you that concern the T/O that is the subject of the suit against you
· Can be invoked in circumstances where there is not a judgment yet in earlier action 

· In such a case the defendant in the second suit will ask that the action against him be dismissed w/o prejudice so that it can be brought as a counterclaim in the earlier proceedings.

· There is a doctrine called prior action pending that is like claim preclusion but does not require a prior judgment

· If a P brings two suits concerning the same T/O, the defendant in the later filed suit can ask that it be dismissed w/o prejudice so that it can be joined to the earlier filed suit.  
· Applicable law to compulsory counterclaims = law of rendering court (court where you say counterclaim should have been brought; not where you are invoking counterclaim rule)

· HYPO 1: Officer P sues arrestee D in CA state court for battery in connections with P’s arrest of D [Intersection between compulsory counterclaim and Fed. Q jurisdiction]

· CA has compulsory counterclaim rule

· Must D join in his answer his federal civil rights actions against P concerning P’ actions in the arrest?

· Yes, same T or O

· If D brings counterclaim, may P remove?

· No b/c only Ds can remove

· If D brings counterclaim, may D remove?

· No b/c appeal to Mottley rule (look to well pleaded complaint; P’s complaint did not contain a federal question)

· If natural defendant (in this case P) prefers state court for a federal cause of action that is going to be brought against him, he can take advantage of state compulsory counterclaim rule by coming up with an action under state law against the natural plaintiff (in this case D) to which the federal action is a compulsory counterclaim. As we have seen, D will not be able to remove the federal action to federal court. Result is a “race to the courthouse”—should it be allowable for D to remove on the basis of a federal cause of action as well as P?

· HYPO 2: P sues D in federal court. D makes pre-answer motion to dismiss for failure to state a claim. D is granted motion. D sues P in federal court on cause of action that concerns same T/O as P’s earlier claim against D. P asserts defense that D is precluded from bringing action b/c it was a compulsory counterclaim in the earlier suit?

· Is the action barred? 

· Rule 13(a) text: (“pleading must state as counterclaim any claim…) i.e. must bring it up in pleading

· D’s response was not a pleading – it was a preanswer motion

· What if first submit…?

· Pre-answer motion: no compulsory counterclaim rule

· Answer – compulsory CC rule applies

· What if you are also trying to get P’s action dismissed 
· if it is dismissed are you  barred from bringing compulsory CC later?

· Best way to protect yourself

· put compulsory counterclaims in 

· When P’s action is dismissed, D can move for dismissal of counterclaims w/o prejudice as well

· When try to sue on counterclaims later; can say that court dismissed them without prejudice (meaning can bring the counterclaims in later lawsuit)

· Q: P sues D. D in answer brings up defenses (one is lack of PJ), but also brings compulsory counterclaim; is defense of lack of PJ waived by bringing up compulsory counterclaim?

· In federal court: may bring up counterclaim without waiving PJ
· This is analogous to Rule 12 (b) “no defense or objection is waived by joining it with one or more other defenses or objections in responsive pleading or in a motion” – except 12(b) speaks of defenses and objections, not counterclaims
· What if bring up permissive counterclaim?

· Courts have held both ways; sometimes say there us waiver and sometimes do not

· Prof Green: even permissive counterclaims should not waive PJ; many courts now do this 

TRANSACTION OR OCCURRENCE TEST

· Williams v. Robinson (DDC 1940) <p. 65>
· Parties/ Action
· P = Williams
· D = Robinson
· COA = defamation
· Court = Dist. Of D.C. (before D.C. had a “state court” system)
· D’s argument: court should dismiss b/c P did not bring up in earlier suit; made motion to dismiss
· Where should defense be? – Should be in answer as affirmative defense – preclusion is an affirmative defense
· Background: earlier suit - Mrs. Robinson sues Mr. Robinson for maintenance. Mr. Robinson brings counterclaim against Mrs. R for divorce based on adultery. Mr. R joins Williams (adulterer) under 13(h), which allows new parties to be joined to counterclaims or cross-claims provided that it would be allowable under Rule 20; have to join them if it is required under Rule 19

· Mr. R. says Williams should have brought defemation action as compulsory counterclaim to Mr. R’s counterclaim; motions to dismiss

· HOLDING: Complaint should not be dismissed b/c it was not a compulsory counterclaim in the earlier action – different T/O 
· Transaction/occurrence in divorce = adultery

· Transaction/occurrence in Defamation suit = talking about adultery

· An aside: What about Mr. R’s counterclaim for divorce – is it a compulsory CC?

· No T/O is not the same action, so Mr. R’s counterclaim is permissive

· Otherwise would never be able to get divorce if he didn’t bring it up in that action…

· Argument that Williams’ defamation suit should be a comp CC
· Same evidence would be relevant in the two suits
· Both would be about whether there was adultery, bc if there was adultery that would be a defense in the defamation suit

· Although evidentiary argument has some merit, T/O provides a better standard, because it is clearer
· It is better to have a clear standard when the consequence of failure to satisfy it is so great (action barred)

· 13(b) Permissive Counterclaim- a pleading may state as a counterclaim  any action against an opposing party 

· Efficiency argument? Not sufficient to make it obligatory, therefore permissive

· Lawyers are already there, e.g.

· D may bring up claim regardless of T/O

· HYPO 1: P, X and D get into a brawl. P sues D for battery.

· May D counterclaim against P for breach of an unrelated contract? – Yes, but not required

· May D bring a counterclaim against P for D’s damages in the brawl? – Yes, and he must. 

· Must D join X to his counterclaim against P? – No

· HYPO 2: P (NY) sues D (CA) for $45,000 in NY state court. D brings permissive counterclaim for breach of an unrelated contract for $45,000

· May P remove?—Assume aggregation is possible, nevertheless, Plaintiffs cannot remove

· May D remove? – Can D aggregate his counterclaim with P’s action? No, look at Mottley (well pleaded complaint rule); do not look to counterclaims (permissive or compulsive)—look to Plaintiff’s complaint

· HYPO 3: P (NY) sues D (CA) in federal court in Cal concerning battery that the two got into in NY. D counterclaims concerning the damages that D sustained from P in the brawl. P brings a motion to dismiss the counterclaim for lack of PJ. What result? (Compulsory Counterclaim)

· Is there PJ? – Always PJ over plaintiff in counterclaim b/c plaintiff brought original suit in that forum

· HYPO 4: P (NY) sues D (Cal) in federal court in Cal concerning a battery that the two got into in NY. D counterclaims concerning breach of an unrelated contract that took place solely within NY. P brings a motion to dismiss the counterclaim for lack of PJ. What result? What result? (Permissive counterclaim)

· Is there PJ? – Sounds like Int’l Shoe, Shaffer, and *Burnham [two theories—(1) Scalia: presence sufficient under Pennoyer, but is it something that states still do? (2) Brennan: assess under Int’l Shoe] (assume this would have been okay under Pennoyer)

· Should court assert PJ? – Majority view- PJ over P for permissive counterclaim; Minority view- not necessarily PJ over P for permissive counterclaim

· What about venue?


· D brings compulsory counterclaim – No need to look at venue statute

· D brings permissive counterclaims, do you look to see if counterclaims satisfy venue statute? – Majority, no. Minority, yes –  look to see if permissive counterclaims satisfy venue statute

· For every COA, there must be a story as to PJ, SMJ and Venue

· HYPO 5: Assume that P sues D for battery in Fed Ct, D answers, asserting defense of insufficient service and joins counterclaim for his own damages in the brawl. P argues that D has waived defense of insufficient service by counterclaiming. Result?

· ( No (see prior discussion---marked “Question” above)

· HYPO 6: P sues D for battery in state court within the statute of limitations; D answers, bringing a compulsory counterclaim for damages from same brawl; by time of answer, the counterclaim is outside of the statue of limitations. Is it barred?

· Answered by relation back?

· Does 15(c) answer this question? – No, this is not an amendment

· Not literally falling under 15(c) but P obviously apprised of lawsuit

· Barred?

· Compulsive counterclaim- does not have to satisfy

· Permissive counterclaim must satisfy statute of limitations

JOINDER RULES (To be continued in following class period Nov. 8)

· Two Questions

· Are people already adversaries?

· Small efficiencies if they are already adversaries

· Does the cause of action concern the same T/O of an action already being litigated?

· Efficiencies by having joinder

· Yes to one of these questions, joinder is permitted, but not required

· No to both, joinder is forbidden

· Yes to both, joinder is required

