Civil Procedure, November 5, 2012

Relation Back, from previous class

15(c) Relation Back of Amendments


(1)  When an Amendment relates back—an amendment to a pleading relates back to the date of the original pleading when:



(a) the law that provides the applicable statute of limitations allows relation back;



(b) the amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence set out—or attempted to be set out—in the original pleading.

Relation Back, November 5, 2012

Blair v. Durham:
· Original claim, Durham=P.  P sued for negligence, board fell on P, P sued Blair under theory of respondeat superior (“let the master answer”), under the impression that the worker who dropped the board was one of Blair’s employees.

· Later, after the statute of limitations had run out, it came out that the worker was a sub-contractor, and Blair was not responsible under respondeat superior.  This necessitated a new theory from P. 

· P amended to claim negligent construction of the scaffolding. 

· Question on appeal, is this relation back permissible?  Court says yes.

· Conduct, transaction, or occurrence test.  

· In order to understand the motives behind relation back, one must examine the purpose of statutes of limitations (to which relation back is an exception)

· Statutes of limitations serve the following purposes:

· Clear dockets

· Prevent suits with stale evidence

· Allow defendants state of repose after certain passage of time

· Acknowledge plaintiff’s waiver of claims

· Filter out frivolous actions (filing late as a sign that case doesn’t really have merit)  

· Contrary to this, relation back, when properly applied, does not serve these purposes:

· There is already a suit being brought (related to the conduct, transaction, or occurrence), discovery is already ongoing, allowing relation back encourages all related claims to be litigated at once. 

· Same discovery, since same event is in question, probably same witnesses

· Defendant is not in repose, b/c already beings ued about the transaction

· Plaintiff has not waived claims, he did sue in a timely fashion

· Plaintiff’s suit not frivolous (didn’t wait “too long” to decide he had been injured).

· In a hypothetical, P sues D on theory of negligent manufacturing because product blew up in his face.  After the statute of limitations has run out, P amends complaint to negligent hiring of workers (hiring a worker with a criminal record of putting bombs in products).  Is this a good example of relation back?  Probably not.  The two claims above involve different events, in different places and times, the hiring of worker X, and the later manufacturing of the product. 

· Compare to Blair, is there evidentiary overlap?  Possibly not.  People involved, witnesses, may be different. Note—state relation back law provision did not exist in 15(c) at the time of Blair. 

· Compare to second hypothetical: P sues D for battery within statute of limitations. After s of l runs out, P discovers X is the one who committed the battery. P amends the complaint to name X and serves X. Relation back? NO.

· X has not been on notice, is already in state of repose. 

· P didn’t waive right with respect to D, but did waive with respect to X.

· One exception to the s of l: when a D has concealed the wrong or the identity of the wrongdoer, the s of l is tolled.  

· Note—Sometimes (under state law) a P can preserve s of l by suing John Doe, as long as Mullane standard is satisfied (proper notice).  One exception to the s of l: when a D has concealed the wrong or the identity of the wrongdoer, the s of l is tolled.  

· There is only one scenario where P can change defendant and still get relation back:

· P sues an individual “Malibu Dude Ranch”, which is an agent for service for Malibu Dude Ranch, Inc., a corporation. The original D’s name is wrong, but the proper D, Malibu Dude Ranch, Inc., did get notice.  So P can amend and substitute the second D and still get relation back.

· Professor Green is not holding us responsible for knowing the details of 15(c)(3)

Complex Litigation: Counterclaims

· Compulsory Counterclaims (abbreviate CCC).  A CCC is a counterclaim someone being sued must bring up, or it is waived.

· Under 13(a)(1) In general.  A pleading must state as a counterclaim any claim that—at the time of its service—the pleader has against an opposing party if the claim:



(A) arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim; and (B) does not require adding another party over whom the court cannot acquire jurisdiction.

· 13(a)(2) Exceptions. The pleader need not state the claim if: 



(A) when the action commenced, the claim was the subject of another pending action; or (B) the opposing party sued on its claim by attachment or other process that did not establish PJ over the pleader on that claim, and the pleader does not assert any counter claim under this rule. 

· These exceptions exist so that (A) if P sues in a state w/o a compulsory counter claim rule (CCCR), the P cannot strip the state court of jurisdiction—cannot tell D he is barred from CCC.

· Under (B) this exception is for cases where jurisdiction was established by quasi in rem.  

· Purpose of CCCR.  If one is being sued in any capacity, one must bring up all causes against the person suing one if the concern the same T/O.  This aids in efficiency of the courts.  Prevents re-doing discovery over the same transaction or occurrence. 

· Claim preclusion applies to all suers; CCC applies to all people being sued.

· CCC can be brought up in one’s answer and in amendment during discovery, but not after a final judgment

· Some states do not have CCC rule

· Assume NY does not have a CCCR:

· P sues D in NY state court. D fails to bring counterclaim against P that concerns the same transaction or occurrence as P’s claim against D.  D subsequently sues P in Fed Court on the cause of action he refrained from bringing in the NY suit. Is D barred from bringing this cause of action?  

· Fairness question.  Do we use law of 1st or 2nd court?  NY law or Fed law? This related to Full Faith & Credit to state courts.  Must give the same preclusive effect (or lack of preclusive effect) that the state court would give.  In this case, NY says no preclusion (because no CCCR).  Thus Fed cannot preclude claim.  In a reverse case, P sues in Fed first, then D brings CCC in Calif court.  D is barred from bringing this CCC.

· One exceptional example.  P sues D in Calif court for breach of contract to pay securities.  D fails to join an action against P for violation of Federal securities law in this Calif court.  California has CCCR.  Subsequently, D brings action in Fed court.  Counterclaim not barred in this particular example because the Fed court has exclusive jurisdiction over Federal securities law.  D couldn’t have brought this CC before a Calif court.  “Ought implies can.”

· Hypothetical: Officer P sues arrestee D in Cal state court for battery in connection w/ P’s arrest of D. Cal has a CCCR> Must D join in his answer his Fed civil rights action against P concerning P’s actions in the arrest? Yes. Fed ct doesn’t have exclusive jurisdiction for federal civil rights actions

· In this case, if D brings counterclaim, may P remove? No.

· If D brings counter claim, may D remove? No.

· Motley case is relevant.  The standard in determining a Fed question is the well-pleaded complaint. Fed defenses not grounds for Fed jurisdiction for removal.  The same should be true of federal counterclaims. Even though D has CC under Fed law, neither can remove to Fed court.  

