· ​​​​Venue

· When in federal court and trying to figure out if district has venue or not, look to the venue statute

· Two main ways you can get venue:

· Judicial district in which substantial part of the events or omissions giving rise to the claim occurred

· If all defendants reside (for individuals this means is domiciled) in same state, then venue in district in that state where one of them resides

· Corporate Residence

· Corporate residence exists in any district in which the court has personal jurisdiction (treat district like state and perform Int’l Shoe analysis)

· If state has personal jurisdiction but no one district in that state does, corporation resides in district in which corporation has most significant contacts

· Corporations can also be sued in a judicial district where a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is subject to the action is situated

· Do not confuse with principal place of business or state of incorporation standard used for subject matter jurisdiction with what is required for a corporation to reside in a district

· Plaintiff from San Francisco in Northern District of California sues D1 Corp. and D2 Corp.

· California state law breach of contract concerning contract signed in San Francisco for construction in Albany, NY

· D1 built foundation; D2 built structure

· D1 incorporated in NY with principal business in Southern District NY

· D2 incorporated in Delaware with principal business in Western District of Pennsylvania

· D2 resides in Northern District NY due to construction contacts, so both defendants reside in NY; therefore venue in any district in NY, including Southern District NY

· Corporation resides where there is general OR specific personal jurisdiction in a district

· When a corporation is incorporated within a state with more than one district, do you consider it to reside in every district in that state? 

· No, look for contacts with districts in state, if none wherever the papers were filed

· Fallback provision

· 1391 (b)(3): Only applicable when residence and substantial part provisions don’t apply (rare)

· P from Northern District California sues D1 Massachusetts and D2 Delaware

· Breach of contract signed in London for construction in Paris

· D1 built foundation; D2 built structure

· P gets D1 tagged in San Diego in Southern District California and D2 tagged in LA, in Central District California

· California has personal jurisdiction due to tagging, but only Southern District California and Central District California have venue due to fallback provision

· Under fallback provision, venue in any district in which any defendant is subject to the court’s personal jurisdiction

· Everything about action must occur abroad and defendants must be domiciled in different states

· Fallback necessary for those domiciled abroad; they can be sued in any district in the US

· Remember there is a different definition for residence with respect to individuals and corporations 

· Transfer of venue: even though there is venue there may be another district that is better, can file to transfer 

· Defenses

· PJ, SMJ, venue, service, process

· Failure to state a claim

· Negative defenses

· One or more allegations that make up the cause of action are false

· Affirmative defenses

· Even if everything plaintiff said was true and what plaintiff says states a claim, you can allege something that will prevent liability (ex. contributory negligence)

· Pre-answer motions

· Dealt with in Rule 12

· Rule 12(b) deals with types of pre-answer motions

· Lack of SMJ

· Lack of PJ

· Improper venue

· Insufficient process

· Insufficient service of process

· Failure to state a claim

· Failure to bring in necessary party

· No defense or objection is waived by joining it with one or more other defenses or objections in a responsive pleading or in a motion

· Therefore, can dispute personal jurisdiction at the same time as other defenses that get to the merits

· Preanswer motion saves time and effort by allowing action to be knocked out without having to draft an answer

· Rule 12(e) motion for more definite statement

· If Twombly and Iqbal are not satisfied, can file this motion for a revised complaint

· If it fails the test again, can move for dismissal of case

· Rule 12(f) motion to strike

· Request the court to remove from a pleading legally insufficient arguments or scandalous, repetitive, etc. statements

· Example: affirmative defense includes laches, which is equity defense equivalent of statute of limitations; since P’s action is action at law, equity doctrine does not apply and could be struck from D’s answer

· Many motions besides those in R 12 are possible: Motion for more time, to remove a lawyer for conflict of interest, etc.

· Pleadings

· Used to narrow lawsuit (what is being contested, admitted, denied, etc.)

· Rule 7 spells out all possible pleadings

· Complaint

· Answer

· Answer to counterclaim

· Answer to crossclaim (parties on same side of lawsuit making claims against each other)

· Third party complaint (impleader)

· Answer to third party complaint

· Reply to an answer if court orders one

· Rule 12(a) time to serve responsive pleading

· 21 days after being served

· 60 days if you waive service of complaint

· Pre-answer motions can delay answers, but once your motion is denied you must serve responsive pleading within 14 days

· 14 days to serve more definite statement when requested

· Answers

· Pleading filed by defendant after receiving the complaint (or counterclaim, crossclaim, or third-party complaint)

· Admits, denies, or says not enough information to admit or deny (counts as denial) for all factual allegations in complaint

· Includes affirmative defenses

· Rule 8(b)

· Defenses must be short and plain statements AND admit or deny allegations asserted against you

· Rule 8(c) affirmative defenses

· Examples

· Accord and satisfaction

· Discharge in bankruptcy

· Res judicata (claim preclusion)

· Statute of limitations

· Contributory negligence

· Etc.

· Rule 8(c)(2)Mistaken designation

· If party mistakenly designates defense as counterclaim, or counterclaim as defense, court must treat pleading as if it were correctly designated

· Rule 12(g) and (h) waiver of defenses

· SMJ can be brought up at any time and court must sua sponte bring it up as well

· Failure to state a claim, failure to join necessary party not very waivable

· If you bring a pre-answer motion and forget these defenses, you can raise them in your answer but not in a second pre-answer motion

· UNLESS they were not available to you during your first pre-answer motion

· PJ, venue, process, service very waivable

· Must be brought in first response, whether it is an answer or a pre-answer motion

· UNLESS not available to you in first response OR first response was an answer and amend answer “as a matter of course” to include the defense

