Civil Procedure Class Notes for 23 October 2012
· Personal Jurisdiction in State Court—
Asahi:

· O’Connor: even if there are regular sales in the forum state, if D has not reached out to the forum state, then that is not enough for power.  Need something more.

· ( no power (in addition to McGee factors not being satisfied)
· Brennan: Awareness that the product will end up in the forum state is enough for PJ.

· No other act purposefully directed to forum state is needed
· Must be a regular flow of products into the forum state, not “eddies”

· ( power – but no PJ due to McGee factors
· Stevens: even using O’Connor’s test, there was something more than mere awareness.  Assuming O’Connor’s test, it is still met because there was substantial production to fulfill orders it knew would end up in forum state
· ( power – but no PJ due to McGee factors

· J McIntyre Machinery, Ltd., v. Nicastro (US., June 27, 2011)—we have the “extra” O’Connor wants concerning the US as a whole – the defendant clearly reached out to US 
· but only 4 of products (though expensive) in forum state. (NJ)
· McGee factors not considered here (though would incline toward PJ)
· Kennedy’s opinion (4 in support)—no power, using O’Connor’s test from Asahi
· Breyer’s opinion (concurring with 2 in support)—no power, because no regular sales—but avoiding O’Connor’s/Kennedy’s test (in favor of something like Stevens’s interpretation of O’Connor’s test?)
· Ginsburg – dissent

· Enough that there is an intent to reach out to the U.S. as a whole

· Breyer’s criticism of NJ SCt’s approach:
· If this approach is adopted, then opens the door for unreasonable outcomes (e.g., a small potter in Va who sells his products to a large distributor for the whole US who resells a single item to a buyer from a distant state – PJ over potter in distant state)
· Ginsburg, however, would say that Breyer’s hypothetical would not be sufficient for power over a US defendant – for US defendant P must show a relationship between D and the forum state
· What about an English potter?  Is that a problem for Ginsburg?  Ginsburg could admit that there is power but still use McGee factors to knock out a case (Asahi) based on burden on defendant and difficulty for plaintiff to travel, etc.?
· Burnham v. Superior Court (US 1990)
· Facts:

· Husband and wife were from NJ.  They separate and the wife and kids move to California.  Husband visits kids for three days in California when wife serves him with a suit for divorce
· Procedural history

· Husband filed for a motion to dismiss based on lack of personal jurisdiction

· Court denies his motion based on his presence when tagged
· Scalia’s view—incompatible with Shaffer v. Heitner if he says:  OK under Pennoyer, thus OK now.  But Scalia doesn’t take quite as strict an originalist view. For Scalia, it is OK now if OK at the time of Pennoyer AND the states still generally use it today. Scalia doesn’t like use of vague standard (Int’l Shoe) to strike down methods of personal jurisdiction.  Thus, for Scalia, Shaffer unconstitutional because method used at time of decision was unusual (shares for quasi in rem action).  Scalia would likely say that quasi in rem actions whether the source of PJ is real property are OK - OK under Pennoyer and in use today.  
· How does Scalia justify new method under International Shoe?  He thinks that if Shoe satisfied, it’s also good for PJ.  But wasn’t good under Pennoyer and not used by the states at the time Int’l Shoe was decided. Wouldn’t that mean Int’l Shoe was wrong when decided, accd to Scalia? 
· Scalia has cobbled together theory making sense of currently accepted forms of PJ – allowing specific and general PJ (Shoe) and tagging and quasi in rem with respect to real property.  
· Why is he so worried about assessing older methods of PJ (like tagging) under Shoe analysis?  They likely wouldn’t pass that standard.  Scalia ultimately worried that states’ power will be restricted (isn’t that purpose of 14th Amendment to restrict power of states?) by judicial activism.  That 9 justices will create own view of what due process requires, step on states’ rights. Chooses and approach that is more protective of states’ rights by restricting Supreme Court’s power based on what states generally do.  His approach seems odd in that limitation on states is under control of states based on their general practices.
· Is Scalia right that use of Intl Shoe to assess traditional methods of PJ is freeform?  Brennan says that current Justices didn’t make up Int’l Shoe standard, but rather is considering precedents of past Supreme Court decisions as binding on their decisions.  Under Brennan approach, precedent binds the Court.  For Scalia, another standard restricts Court.  
· Brennan’s counter-approach

· Brennan argues that there is already a longstanding approach set by the Supreme Court – judges are bound by Supreme Court precedent – must use Int’l Shoe standards
· But he thinks Int’l Shoe was satisfied in this case - while in the state the defendant got protection of its laws
· Prof Green – what if the cause of action is unrelated to the defendant’s presence in the state – how can those benefits be enough for general jurisdiction?

· They would have to be substantial and continuous, but that does not seem true in many tagging cases
· Does California have specific jurisdiction over D in this particular case (without considering transient presence in state)?
· D’s kids are in CA. Getting protection of CA laws. Was this an intentional act of reaching out to the forum state (setting aside tagging)?

· But didn’t choose to send kids to CA – his ex wife did

· Compare to insurance company case where insured enters into insurance contract in home state of Texas and then moves to CA and insurance company maintains a relationship with insured in CA. Even though insurance co did not reach out to CA by sending insurance contact there (as in McGee), it did choose to maintain a relationship with a Californian, so CA arguably has power over D. Also comparable to Shaffer in which Ds in AZ and CA chose to maintain a relationship with Del. by continuing to be officer and directors of a Del Corp.
· Could we say that here? But D cannot choose not to be a father

· Still, D received great benefits from CA (protection of children) and the cause of action is related to those benefits (action is for divorce and child support)
· Could be a specific jurisdiction case, without even considering the tagging while the D was in CA
· What would Brennan say about Grace v. MacArthur?  That it’s unreasonable to tag someone in plane in airspace above Arkansas.  Unfair from Intl Shoe perspective.  Satisfies Pennoyer.
FIVE THEORIES OF PJ

1. Pennoyer power theory
2. Int’l Shoe power theory
a. D receiving benefits of state’s laws thereby creating a reciprocal obligation to accept PJ
b. ODDITY-- Engaging in intentional torts against plaintiff from state  may be sufficient to create personal jurisdiction over D in state, even though D doesn’t technically get any protection of the state’s laws
3. McGee factors
a. Not a theory of PJ on its own

b. Rather, comes up in 2 ways:

i. Inclines a court decision toward allowing PJ (when court is on the fence about power over D)

ii. Knocks out PJ case completely even if there is power (e.g. in Asahi)
4. Reasonably able to anticipate PJ due to actions
a. When D enters forum state, D should anticipate that he may be subject to PJ by tagging
b. Not the same as Int’l Shoe because what you can expect may not satisfy Int’l Shoe standards

i. E.g. can reasonably anticipate PJ due to tagging in forum state, but PJ due to tagging may not satisfy Int’l Shoe
5. Scalia’s theory: OK if OK under Int’l Shoe but also OK if OK under Pennoyer and still used by states today
a. Make sense of the law as it currently is

IS THERE PERSONAL JURISDICTION?
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PJ

I. In rem 

a. No serious problem

i. The cause of action is related to the contact with the forum state
II. Quasi in rem

a. Not good in a Shaffer situation

b. What about when real property or bank accounts are the property?

i. Unclear
ii. Could one say PJ because this satisfies Int’l Shoe?
1. Property is such a substantial continuous contact that it creates general in personam jurisdiction?
2. But then PJ would not be limited to the value of the property
c. Reasonably anticipate quasi in rem PJ when you have real property and bank accounts in a state?
III. In personam

a. Court has full quantum of power over D

b. General jurisdiction

i. Can be sued on any cause of action in the forum state

ii. Individuals

1. Tagging in forum state

a. Burnham problems

2. Domicile

3. Consent/appearance

4. (rarely) tagging agent for service

iii. Corporations

1. Presence in forum state

a. Substantial continuous contact

b. Goodyear “at home”

c. May want to mention quasi relatedness between cause of action and forum contacts – that is that cause of action, although not concerning anything the D did in the forum, is about something similar to what the D does in the forum (though unsure how Court would respond to such arguments)
2. Consent/appearances

3. Tagging agent for service

c. Specific jurisdiction

i. Cause of action arises from contact w/forum state

ii. Throw in any contacts, even unrelated

iii. McGee factors (help or fight against PJ)

iv. Reasonably anticipate PJ as a result of actions

v. D intentionally reached out to forum state receiving protection of its laws

vi. Many other issues relevant from cases

1. E.g. for tort where out of state contacts cause in state harm
a. World-Wide VW

b. Asahi

c. Wyadette

d. Distributor cases

e. O’Connor-Kennedy test

f. Breyer test in McIntyre

2. Contract

a. Who initiated contact?

· P (Nebraska citizen) sues D (New York citizen) for $100,000 damages in Nebraska state court in connection with a brawl that occurred in Illinois.  D has never been to state of Nebraska and owns no property there.  D appears to argue that Nebraska state court lacks personal jurisdiction over her.  Under Nebraska state law, however, motions to dismiss for lack of personal jurisdiction are not allowed:  Anyone appearing before Nebraska state court, even when arguing lack of personal jurisdiction, submits himself to general personal jurisdiction.
· This is OK under Pennoyer because states don’t have to allow special appearances under that framework.  But what about now?
· Look to Burnham and Shaffer as only cases (no connection between D and forum except that he appeared there to argue lack of PJ).
· Scalia—how many states don’t allow special appearances?  Probably very few.  So, not a commonly accepted practice(can be struck down.
· Brennan—he would probably say it’s unreasonable because insufficient contacts to support general PJ, thus striking it down.
· D Corp (OR) manufactures thimbles.  Engaged in national search to locate suitable engineer to work at its only manufacturing plant, located in Medford, Oregon.  Search involved ads in trade publication with national circulation.  Use of company that specializes in recruiting highly trained employees.  Recruitment company located P, who lived in Yreka, California (50 miles from Medford).  A letter sent from D Corp’s main office in Medford to P’s home in Yreka, the D Corp offered P a job (P accepted).  P decided to continue living in Yreka and commutes.  P gets into serious accident working on machine in OR factory.  Sues D Corp under state-law negligence concerning design of machine in Federal Dist Court for Eastern District of California (includes town of Yreka).  D Corp’s other contacts with CA:  thimbles sold all over world, including in CA, although distribution of thimbles is through an independent distributing company that takes ownership of them at D Corp plant in OR; D Corp sells 100,000 thimbles per year in CA (around 33,000 of which are sold in ED of CA).  CA sales of its thimbles amount to around $10,000 per year and constitute around 3% of D Corp’s total yearly production.  D Corp doesn’t advertise thimbles in CA, nor does it own property, maintain office, or have agent for service of process there.
· PJ?

· There are contacts with CA b/c of thimble sales

· Goodyear: cause of action is not related to sales, not related to thimbles

· At least with Goodyear, cause of action was about a tire, but in this case, it’s not about a thimble – so it’s even more unrelated

· ( fails general jurisdiction argument

· Do NOT talk about Asahi or McIntyre b/c only talk about them if action arose in forum state

· Irrelevant!  Harm did not arise in forum state

· HOWEVER, there is a different kind of contacts with CA other than thimble sales that might support specific PJ
· They recruited new workers by putting ads out, sent letter

· D reached out to CA

· Only viable argument for PJ – not necessarily meaning it will work

· Connection between these CA contacts and Oregon accident are weak

· Not like McGee - It would be similar to McGee if this case was about a breach of contract and the first mover was D

· But the problem is: it’s not a contract action, it’s a tort action

· it’s not about the employment relationship

· ( probably no power

Exam tips:

Get the category right

Once find viable category, can mention any creative arguments

· Personal Jurisdiction in Federal Court—
· Federal courts must (in asserting PJ over defendants) satisfy 5th Amendment “no person shall…be deprived of life, liberty or property, without due process of law…
· Here the question is minimum contacts with US as a whole
· Federal Rules of Civil Procedure:  Rule 4. Summons (k) Territorial Limits of Effective Service. (1) In General.  Serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant:  (A) who is subject to jurisdiction of a court of general jurisdiction (don’t look to family court or probate court—rather, look to those with general subject matter jurisdiction) in the state where the district court is located; (C) when authorized by a federal statute.  
· Thus fed ct can assert PJ over a defendant only if a state court where the federal court is located could do so
· P (NY) sues D (NJ) for state law battery that occurred in NYC.  P brings suit in federal court in Alaska.  D served in NJ.  D has never visited Alaska and has never had any contact with state.  Constitutional—yes.  BUT not allowed under Rule 4(k)(1)(A). 
· EXCEPTION to Rule 4(k)(1)(A):  4(k)(2) Federal Claim Outside State-Court Jurisdiction.  For claim that arises under federal law, serving a summons or filing a waiver of service establishes personal jurisdiction over defendant if:  (A) defendant is not subject to jurisdiction in any state’s courts of general jurisdiction and (B) exercising jurisdiction is consistent with US Constitution and laws.  
· P (VA) brings suit in federal court in VA against D (German domiciliary) residing in Germany, for battery that German committed against him in NEW YORK.  The German has no other contacts with the United States besides the brief trip to NY during which alleged battery occurred.  Can’t use 4(k)(2) not under federal law and there is PJ in NY
· Yasser Arafat is sued under federal antiterrorism act allowing for American victims of foreign terrorism to sue for damages.  (The alleged acts of terrorism in this case occurred in Israel.)  The action is brought in federal court in New York.  Is there PJ?  Yes under 4(k)(2) Court must decide if it satisfies 5th Amendment, which is read broadly.
· Venue in Federal Court—
· statutory, not a constitutional issue.  (Figure out if you can get into federal court (SMJ) and if 4(k)(1)(A) satisfied(might still be crummy district for action to be brought.  Why?  there’s still tagging.    
· About federal DISTRICTS, not states.  
· Applicable only in federal court system.  
· Rough measure of convenience.
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