Lect 13
amount in controversy 
St. Paul Mercury standard – if a plaintiff is invoking diversity jurisdiction in federal Court, the plaintiff has a burden of showing that the amount in controversy is met.  But the standard is relatively easy for the plaintiff to satisfy:
- “It must appear to a legal certainty that the claim is really for less than the jurisdictional amount to justify dismissal.”
What about the amount in controversy when a defendant removes?  What does the defendant have to show?
This question has been answered by the Clarification Act of 2011
1446(c)(2) If removal of a civil action is sought on the basis of the jurisdiction conferred by section 1332(a), the sum demanded in good faith in the initial pleading shall be deemed to be the amount in controversy, except that-
(A) the notice of removal may assert the amount in controversy if the initial pleading seeks-- 
(i) nonmonetary relief; or 
(ii) a money judgment, but the State practice either does not permit demand for a specific sum or permits recovery of damages in excess of the amount demanded; and 
(B) removal of the action is proper on the basis of an amount in controversy asserted under subparagraph (A) if the district court finds, by the preponderance of the evidence, that the amount in controversy exceeds the amount specified in section 1332(a).
So D can remove if the practice in state court allows the plaintiff to get more than the amount requested, and D can show by a preponderance of the evidence that the amount in controversy is more than $75,000.
Green: the preponderance of the evidence standard is a bit odd, because often the amount in controversy is determined on the basis of the pleadings, without looking at any evidence
Green: it is also odd that it should be more difficult for a defendant to remove to Federal Court that it is for the plaintiff to sue in Federal Court originally ready

Aggregation
Aggregation is possible only concerning an individual plaintiff’s claims against the individual defendant
With the following exception...
Someone has died. The two children of the decedent (P1 and P2) are the distributees of his estate -- that is, they have a right to inherit. P1 and P2 bring an action against the executor of the estate (D), who, they allege, has absconded with $80,000. $40,000 of that should go to P1 and $40,000 to P2. Under an exception to the nonaggregation rule, announced in Shields v Thomas, 58 U.S. (17 How.) 3 (1855), P1 and P2 may aggregate their claims against D to meet the jurisdictional minimum.  What is unusual about their claims against D that would make aggregation possible here?

· they must get the relief together
· if one gets it the other does too
· compare P1 and P2 suing D for battery, P1 might get relief but not P2
· Aggregation is possible in such cases, under the theory that the plaintiffs are asserting a common and undivided right

P1 and P2 are suing D. (P1 and P2 each have property adjoining D's.) P1 and P2 ask the court to enjoin D from polluting their property by shutting down his rendering plant. Assume that the cost to D in lost revenue if he shuts down the plant is $70,000.  The value of an injunction to each of the plaintiffs is $50,000. Is the amount in controversy satisfied for diversity? 
Two questions: how do you determine the amount in controversy for injunctions?  There is a disagreement among the federal circuits concerning this issue.  One approach is to look to the cost to the defendant of abiding by the injunction, if the question is whether the defendant can remove the case to federal court, and to look to the value of the injunction to the plaintiff if the question is whether the plaintiff can sue originally in federal court.  Another approach is to look only to the value to the plaintiff for both cases in which the plaintiff sues originally in federal court and the defendant removes.  A third is to look to the value to the plaintiff or the cost to the defendant, whichever is greater, in both cases.
Second question: Assume the plaintiffs are suing originally in federal court. Can we aggregate the values of the injunction for each plaintiff to get above the jurisdictional minimum?  Possibly, if the injunctive relief is understood as a common and undivided right, because the injunctive relief must be provided to both plaintiffs if it is provided to any one plaintiff.
NOTE: that is not always true of injunctive relief.  Sometimes an injunction can be tailored to benefit only one plaintiff.

PERSONAL JURISD IN STATE COURT
D is brought before state Ct
- does that ct have power over the defendant?
· mutual limitation of sovereignty by states creates restrictions on personal jurisdiction over defendants

Distinguish PJ from choice of law
P and D are New Yorkers who get in a brawl in New York
- D is in Oregon on business trip
- P sues D in Oregon state court
- D is served in Oregon with summons and complaint
· In this case the Oregon State court has personal jurisdiction over the defendant, but it would be impermissible for the court to apply Oregon law
· From PJ it does not follow that forum law can be used
distinguish PJ from SMJ
· SMJ is about whether an entire case can be entertained anywhere in the federal court system
· PJ is about whether a sovereign (for our current purposes a state sovereign) has power over an individual defendant
- P (NY) slips and falls in D’s (Germany) store in Germany
- D has no connection with US 
- P sues D in in state court in NY asking for $100,000
- D is served in Germany with the summons and complaint
- there is SMJ – the case can be removed
- but there is no PJ – even with respect to the US as a whole
NOTE: in Federal Court the constitutional question of whether the court can assert personal jurisdiction over a defendant is one under the Fifth Amendment and concerns the connections between the defendant and the United States as a whole.  Connections between the defendant and Alaska can be used to establish personal jurisdiction for a case brought in Federal Court in Virginia.  That said, there is sub-constitutional law limiting the ability of a Federal Court in Virginia to take personal jurisdiction over a defendant on the basis of non-Virginia contacts.  We will discuss this soon.
distinguish PJ from service/notice
P and D are New Yorkers who get in a brawl in New York
- D is in Oregon on business trip
- P sues D in Oregon state court
- D is served in New York with summons and complaint
· Here service is adequate, in the sense that the Mullane standard is satisfied
· But the Oregon court has no personal jurisdiction over the defendant
- P and D are New Yorkers who get in a brawl in New York
- P sues D in New York state court
- P serves D by taking the summons and complaint and flushing it down the toilet
	- here the New York State court has personal jurisdiction over the defendant (for a number of reasons, including the fact that the defendant is domiciled in New York – we will discuss this later)
	- but service is inadequate, because the Mullane standard has not been satisfied
Pennoyer v Neff (US 1878)
We won’t read Pennoyer
· very complicated case, but I will briefly describe it
· first case: 
· Mitchell v. Neff
- Mitchell sues Neff for unpaid legal services in Oregon state court
- Neff has moved to Cal.
- the alleged source of PJ over Neff is his Oregon property
- service was by a publication that had practically no circulation outside Oregon
- Neff defaults
- the Ore. State court attaches the land and sells it in payment of the debt to...Mitchell himself
- Mitchell sells it to Pennoyer
Next case:
Neff v. Pennoyer
- Neff finds out, sues Pennoyer in ejectment in federal court in Ore.
- diversity case
- Pennoyer claims it is his, because it was Mitchell’s, who got it pursuant to the enforcement of a valid Ore. State ct judgment
- so Neff is collateral attacking the validity of the judgment in Mitchell v. Neff
- was there PJ?
- federal trial court says no, Pennoyer appeals
- US SCt affirms (for different reasons)
The most important part of the case is actually dicta
· Justice Field says that going forward, questions of personal jurisdiction in state court will be governed by the due process clause of the 14th A.
- but not in the present case, because the 14th A. had not been ratified when Mitchell v. Neff occurred
- the question must therefore be answered according to international law on the recognition of foreign judgments (as interpreted by federal courts)
Far less important is the particular reason why the Supreme Court concluded that there was no personal jurisdiction over Neff in the case of Mitchell v. Neff, despite the fact that Neff had property within the state of Oregon.
- the problem, Field claimed, was that the  property was not attached at the outset of the suit
- the requirement was subsequently abandoned, provided that the property is identified at the outset, e.g.:
- Mitchell sues Neff in state court in Oregon
- the source of PJ is property Neff has in Oregon, identified at the initiation of the lawsuit
- it does not look like Neff is at risk of selling is property to escape jurisdiction, so the court refrains from attaching the property
- in this case, there is personal jurisdiction on the basis of property in the Oregon State court

Thus we need to distinguish PJ from forms of preliminary relief
Preliminary relief is relief that the court provides to the plaintiff before having determined the merits of the case, in order to ensure that if the plaintiff succeeds relief will be available
· For example, if it looks as if the defendant will sell his property during the course of the lawsuit, the court might attach the property in order to prohibit the defendant from selling it. This ensures that, if the plaintiff’s law suit succeeds, he will be able to get relief.
· But because preliminary relief puts a burden on the defendant even though the plaintiff has not won his case, courts do not provide it lightly

Another form a preliminary relief is a preliminary injunction
- P sues the D Corp. to prohibit its merger with the X Corp.
- If the merger continues during the litigation, it will be practically impossible for the D and X Corps to be pulled apart again
- P therefore asks for a preliminary injunction against the merger during the litigation

- in determining whether a preliminary injunction is appropriate a court takes into account the plaintiff’s likelihood of success on the merits, the burden that the preliminary injunction will impose upon the defendant, and the extent to which the plaintiff will be unable to get final relief without the preliminary injunction in place

effect of limits on PJ being read into the 14th Amendment, which is the important conclusion in Pennoyer

- P sues D in Oregon state court. 
- D has no connection with Oregon, but Oregon law allows the assertion of PJ over D. 
- D defaults. 
- P then sues on the default judgment in Oregon state court. 

Pre-Pennoyer: D has no grounds for challenging the judgment that could be entertained by the US SCt.
Post-Pennoyer: D can challenge the judgment as a violation of the Due Process Clause of the 14th Amendment and appeal to the US SCt.
- international law’s restrictions on personal jurisdiction is being read into the due process clause
why due process? – will discuss later
The Pennoyer Framework
· Notice that this is not the only way that one can argue for personal jurisdiction now.  State courts’ power to assert personal jurisdiction over defendants has been expanded by International Shoe (US 1945).  In addition, some of the Pennoyer framework is no longer good law (we will discuss which parts later)
· Nevertheless, learning the Pennoyer framework is important, because even now it is probably the case that certain forms of personal jurisdiction can be justified only by the Pennoyer framework, not by International Shoe
· So understanding Pennoyer is important for understanding current personal jurisdiction law

· Pennoyer regime is territorial – jealous sovereigns 

· In determining whether a state court has personal jurisdiction over a defendant under the Pennoyer framework, one looks to whether the defendant or his property is within the borders of the state at the initiation of the lawsuit

· It does not matter whether the person or property of the defendant was within the borders of the state earlier

· Green goes to West Virginia, kills 10 people, and then returns to Virginia
· The families of the people he killed seek to sue him for wrongful death
· There is no personal jurisdiction over Green in West Virginia under the Pennoyer framework
· There is PJ only in Virginia, where he can be tagged

Three types of PJ under the Pennoyer framework
· The following is how these terms have been traditionally used, and how they are used in the Field book:
· in personam – PJ due to presence of D at initiation of suit (NOT at time of event being adjudicated)
· in rem – source of PJ is presence of D’s property at initiation of suit
· suit concerns ownership of property (e.g. quiet title action)
· binding upon all possible claimants 
· quasi in rem- source of PJ is D’s property in state at initiation of suit and
two types:
1) suit does not concern ownership of property
· although if P wins, D’s property may be used to execute judgment
2) suit concerns ownership of property (e.g. quiet title action), BUT binding only on certain named parties, not on whole world
NOTE: sometimes these days the second type of quasi in rem action will be called in rem instead
Challenging a court that lacks PJ over you
Can attack directly – that is, you go before the court itself that is wrongly asserting PJ and make
- motion to dismiss for lack of PJ
	- or, if the court has already issued a judgment, you can go before it and make a motion to set aside judgment
BUT if you defaulted, you can also collaterally attack the judgment if its validity comes up in proceedings on a different court system
If you did not default, that is if you appeared, and did not mention PJ, you will have waived the issue.  We will discuss waiver of the defense of personal jurisdiction in greater detail later.

Assume a state court has personal jurisdiction over a defendant and issues a judgment
Why does a sister state court have a duty to respect the judgment?

Consider the matter in an international scenario
D, a US national residing in NY, is sued by P in an Iranian court concerning a brawl that D got into with P in NY. D is tagged while in Iran on a brief trip. D defaults and a monetary judgment is issued against D. P then sues upon the judgment in New York state court. 
· Despite the fact that the Iranian Court had personal jurisdiction, the New York State court has no constitutional duty to respect the judgment.  Whether it does so is a matter of comity, international relations, and international law
But things are different within the United States itself
D, a citizen and resident of NY, is sued by P, a citizen and resident of CA, in California state court concerning a brawl that D got into with P in NY. D is tagged while in CA on a brief trip. D defaults and a monetary judgment is issued against D. P then sues upon the judgment in state court in NY. 
The New York State court has a constitutional obligation to respect the California State court judgment, under the full faith and credit clause of the Constitution
Art IV, § 1. 
Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State. And the Congress may by general Laws prescribe the Manner in which such Acts, Records and Proceedings shall be proved, and the Effect thereof. 

D, a citizen and resident of NY, is sued by P, a citizen and resident of CA, in California state court concerning a brawl that D got into with P in NY. D is tagged while in CA on a brief trip. D defaults and a monetary judgment is issued against D. P then sues upon the judgment in federal court in NY. 
As it turns out, federal courts have no constitutional obligation to respect state court judgments.  The full faith and credit clause of the Constitution does not apply to federal courts.  Nevertheless, Congress has enacted a statute (the full faith and credit statute) putting a full faith and credit obligation upon federal courts.  Note however that this is a statutory obligation that can be rescinded by Congress. We will later discuss a case in which Congress did just that (the Schiavo case)
28 U.S.C. § 1738. - State and Territorial statutes and judicial proceedings; full faith and credit 
... 
The records and judicial proceedings of any court of any such State, Territory or Possession, or copies thereof, shall be proved or admitted in other courts within the United States and its Territories and Possessions by the attestation of the clerk and seal of the court annexed, if a seal exists, together with a certificate of a judge of the court that the said attestation is in proper form. 
Such Acts, records and judicial proceedings or copies thereof, so authenticated, shall have the same full faith and credit in every court within the United States and its Territories and Possessions as they have by law or usage in the courts of such State, Territory or Possession from which they are taken. 

D, a citizen and resident of NY, is sued by P, a citizen and resident of CA, in federal court in California concerning a brawl that D got into with P in NY. D is tagged while in CA on a brief trip. D defaults and a monetary judgment is issued against D. P then sues upon the judgment in state court in NY. 
Here neither the full faith and credit clause of the constitution nor the full faith and credit statute applies.  Nevertheless, it is unquestioned that state courts have a constitutional obligation to respect valid federal judgments. There are various theories about why this is so. The most common theory is that it follows from the Supremacy Clause of the United States Constitution.
Art. VI

This Constitution, and the laws of the United States which shall be made in pursuance thereof; and all treaties made, or which shall be made, under the authority of the United States, shall be the supreme law of the land; and the judges in every state shall be bound thereby, anything in the Constitution or laws of any State to the contrary notwithstanding. 

Examples of Pennoyer in action
· 1) Mitchell, an Oregon resident, sues Neff, a California resident, in Oregon state court for unpaid lawyer’s fees that Neff incurred in Oregon while he was a resident of Oregon
· Service of the summons and complaint are delivered to Neff in hand in California
· Is there PJ?
· No – no person or property in Ore. at beginning of suit
· Fact that cause of action arose in Oregon does not matter (it will matter under international shoe)

· 2) Mitchell, an Oregon resident, sues Neff, a California resident, in Oregon state court for unpaid lawyer’s fees that Neff incurred in  Oregon while he was a resident of Oregon
· There is in-hand service of the summons and complaint upon Neff while he is in Oregon on a brief business trip
OK – in personam
· Mitchell, an Oregon resident, sues Neff, a California resident, in Oregon state court for unpaid lawyer’s fees that Neff incurred to Mitchell in California – Neff was never an Oregon resident
· There is in-hand service of the summons and complaint upon Neff while he is in Oregon on a brief business trip
OK – in personam

In Personam Jurisdiction

§ 78. Individual Voluntarily Within The State

A state can exercise through its courts jurisdiction over an individual voluntarily within its territory whether he is permanently or only temporarily there.
This is true even for causes of action that have no connection with the forum state

· Pennoyer, an Oregon resident, sues Neff, a California resident, in Oregon state court in order to quiet Pennoyer’s title to the property in Oregon that each claims he owns.
· Service on Neff is in-hand in California
- OK? Yes – quasi in rem (of the second type)

§ 101. Jurisdiction Over Land

A state can exercise through its courts jurisdiction over land situated within the territory of the state, although a person owning or claiming an interest in the land is not personally subject to the jurisdiction of the state.

Pennoyer, an Oregon resident, brings a suit to quiet title to Oregon property that he claims he owns. He brings an action in Oregon state court that he hopes will bind everyone in the world. 
- OK - this is an in rem action
- Pennoyer, an Oregon resident, sues Neff, a California resident, in Oregon state court for breach of a contract Neff entered into to sell Pennoyer property in California 
- Pennoyer gave Neff the money but Neff has not given Pennoyer the property
- Pennoyer asks for an injunction ordering Neff to transfer title to Pennoyer
- Service is in hand on Neff in Oregon. 
- this is an in personam action even though it is about property – the source of PJ is Neff’s presence in state
- injunctions must be based on in personam PJ


Pennoyer, an Oregon resident, sues Neff, a California resident, in Oregon state court for breach of a contract Neff entered into to sell Pennoyer property in California 
- Pennoyer gave Neff the money but Neff has not given Pennoyer the property
- Pennoyer the court to transfer title to Pennoyer
- Service is in hand on Neff in Oregon.
· No PJ
· Only the court of the state where the property is located can change title
· [bookmark: _GoBack]All a state with in personam jurisdiction can do is enjoin a person to change title

