Civil Procedures 8/27/12

What is Civil Procedure?
How civil law suits proceed before the court
· Law governing what courts do

· Procedure v. Substantive Law
· Substantive: governs what people do in their everyday activity

· E.g. torts and contracts

· Procedural: about the law governing the process of rights vindication before courts. Law that is regulating courts. 

· Civil v. Criminal

· Civil suits: 
· In some cases, the state can be a party in a civil suit – e.g. negligence on the part of the state

· Don’t need monetary relief for it to be civil (e.g. can ask for injunctive relief) but can’t receive jail time

· Breach of contract with the government is another example of a civil suit in which the government is a party, in this case the plaintiff

· Criminal: state brings action 
· Failure to pay taxes can be criminal and civil

· When studying civil procedure we will focus on procedure in federal court
Facts: less than 2% of lawsuits filed in federal court go to trial.  The rest: summary judgment motion, settlement, etc

· Summary judgment for defendant is more common than for P. Why? The burden of proof is on the plaintiff
Why is Civil Procedure so hard?

· Not familiar with activity being legally regulated

· Interdependencies

· In order to understand one concept, references will be made to other concepts that we are not familiar with

· Need to get used to references being made to concepts you don’t know

· Regulatory/statutory

· Class is about statutes and regulations (rules made by an agency delegated its power from the legislature). In our case the regulations are the Federal Rules of Civil Procedure
· Reading statutes and regulations is hard

· Dynamic

· Law changes frequently

· Structure of legal system is central

· You need to know what type of law you are learning at all moments. At one point we might cover constitutional laws that govern procedure in federal court and other times we will cover statues or regulations that govern procedures (ask: is the statute constitutional? Is the regulation in line with the specific statute that allowed it?) Other times we will focus on common law.

· Other times, we will be focusing on state law rather than federal law.

Whys is civil procedure so important?

· Substantive law is nothing without it. Substantive laws are only as good as the procedures that govern their enforcement
Three themes in this class:

1. Balancing the following three considerations

a. (1) Upholding the substantive rule of law, (2) party autonomy, and (3)efficiency

b. Making sure the substantive law is enforced is not always the overriding goal

c. Party autonomy is an argument that supports more frivolous suits. 

d. Efficiency: always keeping the costs in mind

2. Structure of American Legal System

a. Federalism

i. Limitations on the cases heard at the federal level (state level v. federal level)

b. Separation of powers within the federal level

i. Does Congress or the federal judiciary control the matter

c. Horizontal federalism (relationship between the states) 
i. what limitations do the sovereignty of the state put on one another
3. Statutory interpretation

a. How do you read statues?
Complaints (drafting a complaint)

Starting a lawsuit
· First need to figure out what court you will be suing in

· We will assume we are in federal court

· Draft a complaint – a complaint states what happened and why you are entitled to relief
· \the caption
· Title, civil action number, the 7a designation, whether you want a jury trial, etc. 

· Rule 10(b)

· Complaints are divided into smaller paragraphs that are numbered.  This is done so that the defense’s answer can be directed specifically to each numbered paragraph. 

· Rule 8: what has to be said in the complaint

· First you have to say that you have jurisdiction

· You have to say what kind or type of relief you are seeking

· Your complaint has to be a short and plain statement of the claim showing that you are entitled to relief.
· One thing this means is that you must state a claim

· The facts alleged must be a violation of the law

Distinction between elements of cause of action and affirmative defenses

· Contributory negligence is an affirmative defense, not an element of the cause of action for negligence that needs to be pleaded by the plaintiff to state a claim
· The plaintiff does not have to state her lack of contributory negligence in her complaint. But if the complaint doesn’t state that the defendant was negligent, it will fail to state a claim 
Inter-jurisdictionality: a plaintiff can often sue in federal court under state law, in state court under federal law, etc.
Certification to the state supreme court – the federal court can certify a particular question with regards to a state law to the supreme court in that state. But there is no appeal from federal courts to the state supreme court. In contrast there is the possibility of appeal from the state court system to the USSCt concerning issues of federal law (assuming the USSCt grants cert)
