Civil Procedure
-Removal:

With one exception, action is removable if it could have been brought in federal court

· removed to federal district encompassing the state court where the action was  originally brought 
Exception to rule that action is removable if it could have been brought in federal court: when there is at least one instate defendant case is not removable under diversity – 1441(b)(2)

· why this provisions? instate defendant would likely benefit from state court prejudice anyway 
Hypos:

-P (Mass) Sues D (NY). D removes then makes motion to dismiss for lack of personal jurisdiction

· Permissible? Yes 

· Waiver of defense of PJ by removing? No, defendant could still make a motion for lack of personal jurisdiction

-Procedure for removal: a person has 30 days after receiving complaint to file for removal 

· Or if removability is not evident from complaint, 30 days after receiving amended complaint (or other paper) that would show removability 

· If action has been in state court for a year and for some reason you find out there is federal jurisdiction, action is not removable UNLESS it can be proved plaintiff was acting in bad faith in order to prevent removal to federal court

-Amount in controversy for diversity
· Hypos: P brings diversity suit in federal court against D alleging $100 k for personal injuries in negligence. P ultimately recovers only $3k from jury. Should court dismiss for want of diversity rather than enter a judgment for $3k? 

No, it’s the initial amount in controversy that is determinant of whether federal jurisdiction exists in the case 

If plaintiff is awarded less than jurisdictional minimum, then the court may not require the defendant to pay the plaintiff’s costs and may require the plaintiff to pay the defendant’s costs (28 USC § 1332 (b)  
Rule 11 sanctions also, in theory, are supposed to prevent the plaintiff from inflating the damages requested to meet the amount in controversy
· When a P sues in federal court in diversity, how do you know the amount in controversy is satisfied. St Paul Mercury test: “It must appear to a legal certainty that the claim is really for less than the jurisdictional amount to justify dismissal.” 

· This test is pro-plaintiff. Only has to be legally possible that plaintiff could recover amount above $75k 

· It does not have to do with whether it is legally possible that the defendant is liable to the plaintiff, but rather whether it is legally possible that, if D is liable, the damages will be above the jurisdictional minimum
 HYPO
P (NY) brings action against D (NJ) in NY court for loss of hand in car accident. P asks for $70k. May D remove? 

-Do not simply look at amount plaintiff asks for, for in state court it may be possible for  the plaintiff can get more than he asks for. If so (or if plaintiff is asking for an injunction), under 1446 (c)(2), if preponderance of evidence suggests that amount in controversy is above $75,000 then action can be removed (assuming other requirements for removal under diversity are satisfied)
-Aggregation of causes of action to meet jurisdictional minimum
HYPO: P (NY) sues D (CA) for battery ($40k) a for breach of an unrelated contract ($40k).

-Amount in controversy would be able to exceed jurisdictional minimum by combining two separate causes of action by one plaintiff against one defendant to create diversity. 

P (NY) asks for $50k in one cause of action then asks for alternative relief of $40k. Actions cannot be aggregated to meet the jurisdictional minimum because could not get both
D (CA) beats up two plaintiffs from NY. Both sue for $40k but plaintiffs cannot aggregate their claims together to exceed jurisdictional minimum 
-Only time aggregation is allowed is if one plaintiff suing one defendant aggregates two or more claims to exceed jurisdictional minimum  
EXCEPTION: When plaintiffs assert a common an undivided right (meaning that if one plaintiff recovers, the other must too).  This is not usually true.
P1 and P2 are suing D. They ask to court to enjoin D from polluting their property by shutting down his rendering plant. Assume that the cost to D in lost revenue would be $140k. The value of plant being shut down to P1 and P2 is $60k each. Is the amount in controversy satisfied for diversity? 

-In this case, some courts have said aggregation is possible because if one plaintiff gets his relief, the other must too 

When plaintiff asks for an injunction what do you look to determine the amount in controversy? Some approaches that federal courts have used

- value of injunction to P

- value to P or cost to D, whichever is greater
- value to P when P is suing in federal court, cost to D when D is seeking to remove to federal court

P (NY) sues D (CA) for divorce in federal court. Diversity case? 

-Divorce and other family law cases (e.g. child support) are a judicially created exception to diversity – federal courts will not take them even when they are diversity cases
Personal Jurisdiction in State Court 

- principles of personal jurisdiction are part of international law 

- they are applicable to the states because the states have retained some of their sovereignty as nations

Distinguishing PJ from choice of law

-P and D are both from New York and get in a brawl in New York. D is in Oregon on business trip. P sues D in Oregon state court. D is served in Oregon with summons and complaint
- there is PJ over D, because D was served in the state. BUT that does not mean the Oregon state court can apply Oregon law. In this case it would have to use New York law. There is no way that when P and D were in the brawl that they could have anticipated that Oregon law would govern their activities

Distinguish PJ from SMJ

e.g. PJ is about the power of a state court over a defendant. SMJ is about whether the case can be brought in federal court. You can speak of PJ over a defendant, but not SMJ over a defendant.

Distinguish Personal Jurisdiction from service

- P and D are New Yorkers who get in a brawl in New York
- P sues D in Oregon state court
- D is served in New York with summons and complaint
Here service is proper under Mullane – in hand service is reasonably calculated to apprise the defendant of the pendency of the action (and it is surely proper under Oregon law too). BUT there is no PJ.

Pennoyer v. Neff (US 1878) 

- incorporated international law on PJ into due process clause of the 14th Amendment.

- a state court’s assertion of power over the defendant when there is no PJ is a violation of due process

- once the principles of PJ were read into the 14th Amendment then if a state court asserted power over a defendant w/o PJ, the defendant could appeal to the US SCt. It could start determining when states could assert adjudicative power over citizens of other states.
- before Pennoyer the assertion by a state court of power over a defendant w/o PJ was not a violation of federal constitutional (or any other federal) law so there was nothing the US SCt could do

-Pennoyer Framework : This is the old approach to PJ. The constitutional law on PJ has been transformed by International Shoe. BUT there are areas of personal jurisdiction that cannot be justified without Pennoyer v. Neff, so we need to know it too
