Civil Procedure
9/18/12

1) Diversity jurisdiction:
 -THEME: Contrast the scope of Article III (broad) with the scope of statute 1332 in terms of granting diversity jurisdiction and sending cases to federal court 

-RULE: Determine citizenship of an individual by first determining where they are domiciled

-RULE: Determine the domicile of parties at the commencement of the suit in order to resolve diversity issues

-PURPOSE of Diversity Jurisdiction: Avoid the prejudice of state court judge against out-of-state parties THEME: Statutory vs. Purposive interpretation: Either go back to the “plain language” of the statute, OR, if that language is vague, interpret according to the inferred purpose of the statute 

Citizenship for individuals = domicile:

Follow the Restatement of the Conflict of Laws § 15

To acquire a domicil of choice, a person must establish a dwelling-place with the intention of making it his home. The fact of physical presence at a dwelling-place and the intention to make it a home must concur; if they do so, even for a moment, the change of domicil takes place.

Prof. Green’s additions:  In fact, to establish a domicile, you do not have to have an actual dwelling place yet (you can be staying at a hotel looking for a place to live). You also don’t generally need presence at the new dwelling place, but usually just presence in the state. So one can say that to establish a domicile, one needs:
Presence in the state and, at the same time, the intent to make the state one’s home

ALSO NOTE: this is to create a new domicile of choice. At time of birth, your domicile is that of your parents. This is not a domicile of choice.

-N.B. DON’T confuse the terms “domicile” and “residency”: establishing residency typically requires a longer period of time than that millisecond of presence required to establish domicile. Because establishing residency doesn’t require intent, one can maintain domicile in one state even as a resident of a different state, e.g. Baker could go to FL for three months and still retain domicile in OK, provided that one does not, through one’s intent, establish a domicile in the state of residence
-N.B. Don’t conflate uses of the term “domicile” for the purpose of establishing diversity in civil cases (and for some issues in the conflict of laws) and other uses of the term , e.g. “domicile” for the purpose of in-state tuition 
N.B. “The US is extremely important for law of Conflict of Laws b/c we have many events that cross state borders. There are borders everywhere here.” See Justice Story (Early 19th cent.), founder of modern Conflicts Law; c.f. England “where traditionally English law applies the minute you’re in English court.” (England has subsequently developed a law of conflicts too, however).
a) Baker v. Keck

i. Suit in Eastern district of Illinois

ii. Keck (of Progressive Miners of America) moves to dismiss by claiming that Baker’s domicile is also Illinois and therefore there is no diversity 
iii. Progressive Miners, as an unincorporated association, has its domicile in all of the states in which its individual members are domiciled. (Oklahoma is probably the only state where no Progressive Miners of America are domiciled since that is where the plaintiff chose to move for the purpose of establishing diversity)
iv. At time of incident, Baker ‘s domicile was in Illinois
v. But when suit was filed, Baker had moved to Oklahoma

1. Since filing the suit is a single event in time, easier to use that event to determine domicile than at time of incident, which could have taken place over long period of time
2. Also concern is with state court prejudice in favor of in-staters and state courts would probably look at domicile at time of lawsuit to figure out who was an in-stater

vi. Ct held Baker domiciled in OK

1. Baker had intended to make Oklahoma his home and was present in OK

vii. Evidence of OK domicile?

1. Baker’s Illinois property was rented out, so he was no longer living there ( his Illinois house burned down
2. Registered to vote in Oklahoma and established house in OK
viii. Does it matter that at least one of Baker’s motivations in moving to OK was to establish diversity?

1. Can you have the attachments to a state necessary to establish domicile there if your reason is to create diversity?

a. Can you, in effect, intend to intend to make a place your home?

i. Analogue: Can you will yourself to love someone? 
b. Maybe you can – by moving his belongings to Oklahoma, Baker would then have been able to intend to live in OK
2. Court concludes that fact that at least one of Baker’s motivations in moving was to create diversity is not a problem. 

3. Purposive Consideration: Would Illinois state judge be biased against Baker, an Illinoisan who moved to OK to create diversity? Yes, because Baker is not loyal to the state, therefore the application of diversity jurisdiction to this case makes sense
EXAMPLE: If domiciled in NY, establish intent to move to AZ, but get in accident on the way and hospitalized in OK. (Still a domiciliary of NY

N.B. Since the presence requirement is so easy to achieve (i.e. “one millisecond”), the establishment of domicile really turns on the “intent” element. The court is genuinely worried about a “parade of horribles” if it becomes too easy to establish diversity jurisdiction, chief among which: admin. burden 

RULE: A “floating intention” to return to original domicile DOES NOT NEGATE the “intent” element: e.g. court determines that Baker may  harbor this intention while yet intending to make OK his home

RULE: An “impure” motive [i.e. to get into federal court] behind the changing of domiciles DOES NOT NEGATE “intent” element

-Material Evidence toward demonstrating intent: e.g. moving personal belongings to new place (demonstrates one’s intent to stay with the stuff); cost of moving, etc. 

N.B.  Usually a party is invoking the federal forum for some other reason than the “bias of a judge against out-of-staters”( calls into question the “true/practical purpose” of diversity jurisdiction

2)Corporate citizenship
-1332 (c) (1): a corporation shall be deemed to be a citizen of every State and foreign state by which it has been incorporated and of the State or foreign state where it has its principal place of business( new change this past year clarifies the citizenship of American corporations that have their Principal Place of Business abroad and of foreign corporations with their PPB in America
a. Hertz Corp. v. Friend (US 2010)
i. “Muscle test” ( a corporation’s principal place of business (and so citizenship) is the state where business has most activity and contributes most to economy
ii. Supreme Court admits muscle test is better, but because it’s hard to evaluate, chose to use the nerve center test ( corporation’s principal place of business is where headquarters / decision making center is

EXAMPLE: P corp, incorporated in Delaware with its US PPB in CA but total world-wide PPB in Germany, sues D corp, incorporated in France with its US PPB in CA but its total world-wide PPB in France. Suit under NY law. Diversity case? Because Delaware + German v.s. French would not have complete alienage, cannot make it to federal court
N.B. By statute, to get into federal court under alienage (1332(a)(2)) you need complete alienage (cannot have aliens, that is, citizens or subjects of foreign states, on both sides of the “v.”), BUT minimal alienage is Constitutionally permissible. What is minimal alienage? If you can look on one side of the “v.” and find a citizen of a state (even if there are other parties, including aliens) and if can you look on the other side of the “v” and can find an alien (even if there are also citizens of a state), there is minimal alienage. This is like minimal diversity: If you look on one side of the “v.” and can find a citizen of one state and if you look on the other side of the “v” and can find a citizen of a different state, there is minimal diversity, no matter what the other parties in the suit are.
Statute 1332 (e): Congress authorizes courts to consider D.C. and U.S. territories as states: “DC shall be considered a state…”  Question: How does Congress have the power to send suits under state law between citizens of DC and citizens of a state to federal court? [For the source of Congressional power,  look back Art. III (BUT NO mention of DC in the Art. III, AND  “states” in Art. III certainly refers to States( ANSWER: IT “arises under” in an Art. III “type” of “arising under”(  Remember to contrast Mottley (“well pleaded complaint”) Rule’s “arising under” language (interpreting Fed. Statute 1331) with the broad scope of “arising under” in Art  III of the Constitution. Congress is able to authorize the courts to consider D.C. and U.S. territories as States for the purpose of establishing diversity jurisdiction (1332(e)) because it has the power from Art. III to send any cases to federal court that “arise under” federal law (i.e. involve federal issues)– even if the plaintiff is not suing under federal law
a) Kramer v. Caribbean Mills (US 1969): “Note the manipulation in order to get the forum you want”
i) Panamanian (Panama corp) assigned its interest in a contract with Caribbean Mills (Haitian Corp.) to Kramer (Texas) for $1, but if he recovered he was to give Panamanian 95% of the recovery as a bonus
ii) SCt held – not federal jurisdiction (in particular, not alienage jurisdiction)
iii) 1359: district court shall not have jurisdiction of a civil action in which any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke the jurisdiction of such court

iv) N.B. the assignment is not void under state or federal law, but merely insufficient to get the parties into federal court. Had Kramer chosen to sue in state court, the suit would have proceeded with the assignment in place. 

v) Why was the assignment insufficient? Panamanian still has the real interest in lawsuit vs. Caribbean Mills, so state judge would not be biased against either one. Assignment CAN generate diversity, but it must be genuine relinquishment of interest in suit.

 Assignment can generate diversity WHEN ITS TRUE (i.e. assigned party has genuine interest in the law suit) BUT NOT when the assigning party is RESERVING an interest—think again about our “prejudiced state court judge” to understand this purposively

N.B. Contingency fee agreements could be understood as a lawyer buying a percentage of a lawsuit BUT Contingency agreements do not make lawyers parties to an action for diversity jurisdiction
N.B. MOST lawsuits can’t be assigned (e.g. tort suits cannot). So, although true assignment can generate diversity jurisdiction, we won’t have a “parade of horribles”
EXAMPLE: X (Cal) slips and falls in a store owned by D (Cal). Can X generate diversity by assigning lawsuit to P (Nev)? No, because can’t assign a tort cause of action like you can assign a contract cause of action
